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Black Beauty No. 70 


As Described and Illustrated with 
50 blank sheets for Minutes and By-Laws 


Black Beauty No. 80 


Same outfit but with 
Printed Minutes and By-Laws 


Additional certificates 12 cents each. 


$7 70 
$1 8 °° 


Preferences, Designations, Clauses, etc., under 200 words, printed on face 
of certificates—40 Certificates, | or 2 classes of stock—certificates evenly 
divided amongst classes unless otherwise specified. Add $1.50 for each 
additional group of 100 words or fraction thereof. — we of 
Certificate of Incorporation) Add to price.... . .$12.00 


Additional certificates 12 cents each. Each addit. ra a ry Ries pee $2.00 


WHEN ORDERING 
(Postage prepaid if remittance is sent with order) 


Print Corporate Name exactly as on Certificate of Incorporation. 
Give State and Year of inco' rpor ation; No. Of GRATES......0cse008 


PEE VGING B.o.5.0.0 + 5:09.09. Capital Stock $...ccscecces lf stock 

is without par value specify total amount of Shares............ 
Is stock Full Paid and No massessable?.... Certificates signed by 
MER BOGS sss acest 


~~ 
“BLACK BEAUTY" 
RUSHED TO YOU BY MAIL ON 
SAME BUSINESS DAY ORDER IS RECEIVED 
(Specially Printed Certificates Require More Time) 
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W ave | ne fo er “BLACK BEAUTY” 
The new all VINYL - - - EXTRA CAPACITY ---“ALL- IN - ONE” 


COMPLETE CORPORATE OUTFIT 


- - + seal included, fits comfortably into a 
lustrous, black vinyl, long lasting Slip-case. 


DESCRIPTION 

CORPORATE RECORD BOOK ... a rich, black vinyl 

book with 3 extra large rings. Holds extra certificates 

or additional minutes and pocket seal in zipper pouch. 

“CORPORATE RECORDS” and border stamped in 

gold on cover. Corporate name printed on gold insert 

which slides into built-in acetate protected holder on 
spine of book. 

@ MINUTES AND BY-LAWS... Consist of title page 
and 50 blank sheets—or for only $1.00 extra we 
supply our time-saving printed Minutes and By-Laws. 

e@ 20 LITHOGRAPHED CERTIFICATES . . . perma- 
nently bound together with stubs, in a special loose 
leaf section, all numbered. Certificates printed with 
name, state, capitalization, and officers’ titles. 

@e STOCK AND TRANSFER SHEETS .. . 4 pages, 
alphabetized subdivisions; permanently bound in a 
special loose leaf section. 

@e CELLULOID TAB INDEX SEPARATORS 

@ POCKET SEAL ... In our unique zipper pouch 
of matching black vinyl, fits on loose leaf rings within 
book; easily removed for convenient carrying in pocket. 


Featuring a lasting, matching. black vinyl slip- 
case into which entire outfit slips — a practical. 
enhancing addition to library or desk. Overall 
size — 1054” x 214” x 1114”. 
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It costs you no more to give your client the compact “BLACK BEAUTY” 


“Black Beauty” is an important addition to 
our line of Corporate Outfits. $15. and up. 
... ask for catalog. 


43 Park Place, New York 7, N. Y. 


BEekman 3-3037 
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Ross L. Malone 


Upper Ohio Valley Regional Meeting . .. Centenary Celebration of the 
Law Institute of Victoria . . . The Conference of the Inter-American 


Bar Association 


The Upper Ohio Valley 
Regional Meeting 

The Upper Ohio Valley Regional 
Meeting which was held in Pittsburgh, 
March 10-13, added another successful 
meeting to the history of regional 
meetings of the Association. Planned 
as a part of the bicentennial celebra- 
tion of Pittsburgh, which is in progress 
throughout this year, it was a highly 
worthwhile and enjoyable occasion. 


The Association is much indebted to 
Dr. Charles B. Nutting and Vincent M. 
Burke, co-chairmen who planned and 
conducted the meeting. Final registra- 
tion figures totaled 1,014 persons of 
whom 834 were lawyer participants. 
The Assembly program, which included 
addresses by U.S. Senator Clinton P. 
Anderson, Chairman of the Joint Con- 
gressional Committee on Atomic En- 
ergy, Assistant Attorney General D. 
Malcolm Anderson, J. Lee Rankin, 
Solicitor General of the United States, 
and Arthur H. Dean, former U.S. Am- 
bassador to South Korea, was interest- 
ing, timely and well received. 


Increasingly, the focal point of in- 
terest in regional meetings is the con- 
tinuing legal education program which 
is carried out through institutes and 
programs presented by the Sections 
and Committees of the American Bar 
Association. Participation by Sections 
and Committees of the Association at 
Pittsburgh was outstanding. The pro- 
grams which they presented were 
selected with the interests of the area 
in mind. The attendance at all legal 
institutes was unusually good. 

The efforts of many members of the 
Association are essential to the success 
of a regional meeting. The cooperation 
of the local Bar of the host city is an 


indispensable ingredient. In both re- 
spects we were most fortunate at Pitts- 
burgh. 

Co-chairmen Burke and Nutting 
made a record of diligence, tireless 
effort and good judgment which should 
inspire regional meeting chairmen who 
follow them. 

Lewis F. Powell, Jr., of Richmond, 
Virginia, Chairman of the Regional 
Meetings Committee, has devoted a 
tremendous amount of time to the 
regional meeting program. One of his 
functions is to make certain that those 
responsible for each meeting have the 
benefit of the experience of the Associ- 
ation gained in earlier regional meet- 
ings. The fact that the two meetings 
this year at Portland, Maine, and 
Pittsburgh, Pennsylvania, have been so 
successful is attributable in part to the 
direction and cooperation of Mr. 
Powell and the members of his commit- 
tee. I am glad to acknowledge the 
excellent assistance which I have re- 
ceived from them and to tell you of the 
tributes which have been paid to Mr. 
Powell’s assistance by the co-chairmen 
of these meetings who have worked so 
closely with him. 

Regional meetings are now well 
established in the program of the 
American Bar Association. They serve 
to provide a direct contact with the 
Association for many members who 
do not have an opportunity to attend 
the annual meetings of the Association. 
While not designed primarily to obtain 
new members, non-members are en- 
couraged to attend and all non-mem- 
bers in attendance are invited to join 
the Association by a letter from the 
President following the meeting. 


The two regional meetings held 
during this Association year have been 





very successful. I want to again ex- 
press my appreciation to each person 
who contributed to make possible the 
success of the Portland and Pittsburgh 
meetings. 


The Centenary Celebration of 
the Law Institute of Victoria 

Mrs. Malone and | deeply appreci- 
ated the privilege of representing the 
American Bar Association at the cele- 
bration of the Centenary of the Law 
Institute of Victoria, at Melbourne, 
Australia. The occasion was quite sig- 
nificant and was a thoroughly enjoy- 
able experience from every point of 
view. The people of Australia, and 
particularly the legal profession, could 
not have been more gracious in their 
reception of us. The warmth of their 
hospitality exceeded all of our expecta- 
tions. 

Leslie Peppiatt, M.C., President of 
the Law Society of England, who was 
our guest at Los Angeles, and Walter 
S. Owen, Q.C., President of the Cana- 
dian Bar Association, attended as rep- 
resentatives of their respective organi- 
zations. Other international representa- 
tives who attended and participated in 
the ceremonies were: A. B. Buxton, 
President, New Zealand Law Society, 
S. Corea, Vice President, Incorporated 
Law Society of Ceylon, G. H. Goh, 
representing the legal profession of 
Malaya, K. T. Ooi, Chairman of the 
Singapore Bar Committee, U Yan 
Aung, Burmese Legal Remembrancer, 
and A. M. Hamilton, the High Commis- 
sioner in Australia for the Union of 
South Africa. 
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The organizations of the legal pro- 
fession in New South Wales, Queens- 
land, Tasmania, South Australia and 
Western Australia, the other states of 
Australia, were all represented, as was 
the Law Council of Australia, which 
is the national federation of legal or- 
ganizations in the country. 

The opening ceremony of the Cen- 
tenary was held at Wilson Hall on the 
campus of the University of Australia, 
a magnificent new auditorium. Govern- 
ment officials and the Judiciary of 
Australia and of the State of Victoria 
participated in the impressive proces- 
sion. The robes and wigs of the judges, 
the formal dress of all present and the 
impressive surroundings provided a 
memorable scene reminiscent in many 
respects of the opening ceremonies at 
Westminster Hall in London in 1957. 

General Sir Dallas Brooks, K.C.B., 
K.C.M.G., D.S.O., K.S.T.J., the Gover- 
nor of Victoria, who is the Queen’s 
representative in the state, opened the 
celebration which was presided over by 
the President of the Law Institute of 
Victoria, J. R. Burt. The opening cere- 
mony was attended by approximately 
1,500 persons and many others were 
disappointed because they could not 
be accommodated at Wilson Hall. The 
opening ceremony was addressed by 
the President of the Law Society of 
England and the President of the 
American Bar Association. My subject 
was “The Legal Profession and World 
Peace”. 

The week which followed included a 
formal ball, the Centenary Dinner 
which was addressed by the Right 
Honorable R. G. Menzies, C.H., P.C., 
Q.C., Prime Minister of the Common- 
wealth of Australia, a special service 
at the Cathedral Church of St. Paul in 
Melbourne, and many other events, 
both professional and social which 
were both enjoyable and interesting. 

Two days were devoted to compara- 
tive law discussions by the several 
overseas and inter-state guests. In these 
discussions the state of the law on 
various subjects was compared on the 
basis of monographs which had been 
furnished in advance by the partici- 
pants. I want to acknowledge a special 
debt of gratitude to John Leary, Dep- 
uty Administrator of the American Bar 
Foundation, and to his staff for their 
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invaluable assistance in preparing these 
monographs in advance of my depar- 
ture for Australia. Through use of them 
I trust that I was able to appear quite 
well informed on numerous subjects 
running the gamut of substantive law 
and of law practice in the United States. 

Two days were devoted to train trips 
to rural areas and smaller communities 
in the vicinity of Melbourne where we 
were the guests of the “country law- 
yers” of the area. The first such trip 
was to Yallourn and Morwell; the 
second to Ballarat and Geelong. These 
trips not only provided an opportunity 
to see the Australian countryside, but 
also to discuss the practice of law with 
practitioners in smaller communities. 

Yallourn and Morwell are famous 
in Australia as the location of tre- 
mendous deposits of brown coal, which 
is used as fuel for steam turbine gen- 
erating plants for the production of 
electricity. This is one of the major 
industrial developments in Australia 
in which the people in Australia take 
great pride. 

Brown coal is a low-grade fuel 
known to exist elsewhere only in Ger- 
many. The machinery and process de- 
veloped in Germany for the use of this 
fuel have been adapted in Australia 
and are the basis of these industrial 
developments. It is doubtful if coal 
of this type would be used in the 
United States at all. The lack of any 
domestic source of oil or gas and the 
shortage of other fuels apparently make 
its use economical in Australia. 

Ballarat is famous as the scene of 
the gold discovery in 1850 which re- 
sulted in the first large migration to 
Australia. It is renowned today for 
the magnificent begonias which it pro- 
duces which are said to be the equal 
of any in the world. They far exceed 
any that I have ever seen in size, 
variety of colors and beauty. The gold 
deposits have long since been de- 
pleted, but industrial 
which is occurring throughout Aus- 
tralia, has resulted in the continued 
growth of Ballarat. 

Geelong is a smaller harbor than 
Melbourne, located approximately fifty 
miles from Melbourne, and is the port 
through which moves the greatest 
portion of the wool exported from 
Australia. It is also the site of the 


development, 





Australian plants of the Ford Motor 
Company, International Harvester Com- 
pany, and of a tremendous new oil 
refinery of Shell Oil Company, which 
has had a marked impact upon the 
development of the harbor and of the 
city. The tour of Geelong harbor by 
boat which we enjoyed as the guests 
of the Harbor Commission was an 
experience long to be remembered. 


Following adjournment of the Cen- 
tenary celebration, we spent two days 
in Canberra under the auspices of the 
American Embassy, which had made 
arrangements for us to meet public 
officials of Australia and to see the 
capital city. It was modeled after 
Washington, D. C., and is located in a 
Federal District, which was established 
when competition between Sydney and 
Melbourne made its location upon 
“neutral ground” desirable. We were 
most appreciative of the hospitality 
extended us by Dr. Charles Spinks 
and other personnel of the Embassy 
and of luncheons in our honor given 
by Consul General Hall at Melbourne, 
and Consul General Waring at Sydney. 
A dinner party given at Canberra by 
Sir Kenneth Bailey, Solicitor General 
of Australia, was an especially enjoy- 
able occasion. It was most gracious of 
Sir Kenneth and Lady Bailey to enter- 
tain in our honor. 


Our last two days were spent at 
Sydney where we were guests of the 
Incorporated Law Institute of New 
South Wales. This is the organization 
of solicitors of the State of New South 
Wales, most of whom are located in 
Sydney. The beauty of the Sydney 
harbor and beaches, which are world 
renowned, measured up to all that we 
had heard of them. We particularly 
enjoyed the large collection of Austra- 
lian animals at the Sydney Zoo, which 
included many kangaroo, wallaby, 
koala bears, and the rare duck-billed 
platypus. 

The lawyers of Australia were most 
appreciative of the fact that the Ameri- 
can Bar Association sent its President 
to participate in the Centenary Cele- 
bration—as is the President. Mrs. 
Malone and I will always treasure our 
memories of Australia and its wonder- 
ful people. 

(Continued on page 450) 
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American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar to each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United.States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law: Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent. Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation: and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election, The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. — 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JOURNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00: 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1953 or before; $8.00 for lawyers admitted between 
1954 and 1956; and $4.00 for lawyers admitted in 1957 or 


later. 


Manuscripts for the Journal 
* The JourNat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 
other publication. 
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Do Your Clients 
Have Problems like These ? : 


[_] Operating group life, hospitalization, disability insurance programs 
[_] Meeting disclosure requirements for welfare, pension plans 


[_] Qualifying plans for federal tax exemption 
[_] Setting up pension and profit-sharing plans 
[_] Integrating pension plans with social security 
5 [_] Planning executive compensation arrangements 
_ [[] Operating, administering employee-benefit programs 


























[ © ¢ © then you need the full-scale, continuing 
help of CCH's PENSION PLAN GUIDE! 


The GUIDE provides practical assistance for the quick, effective handling of 
these and other problems affecting pension, profit-sharing and other employee benefit 
plans—with emphasis always on sound solutions to current problems. 


Regular biweekly GUIDE REPORTS rush to subscribers new laws, rulings and 
official regulations, as well as pertinent court and administrative decisions immediately 
after release. Expert editorial explanations spell out exactly how new developments 


affect plan drafting, qualification for federal tax exemption, plan operation and 


administration. 


Every new development affecting federal and state 
income tax and welfare and pension plan disclosure re- 
quirements, integration of plans with social security, status 
of plans under current labor rules, investment of pension 


compensation; group life, hospitalization, and disability 
insurance; fringe benefits; and other employee-benefit 
programs. Here, everything with an impact on employee- 
benefit programs is helpfully brought together and ar- 





funds, and the like, is carefully followed and reported. 
What's more, a separate summary, “In Review,” gives 
you the highlights of new happenings in quick-reading 
style. 

Immediately and without extra cost, subscribers re- 
ceive two big Volumes with the complete current back- 
ground of pension and profit-sharing plans; executive 








Clip this coupon and mail it now 
for your free copy of “Today's Law 
for Today's Problems” — and fur- 
ther details on PENSION PLAN 
GUIDE. 


MMERCE, CLEARING, HOUSE, INC. 


Nene enn 
PUBLISHERS of TOPICAL LAW REPORTS 


WASHINGTON 4 
425 13TH STREET. N. W 


NEW YORK 36 
522 FirtTH Ave 


CHICAGO 46 
4025 W. PETERSON AVE 


ranged for quick finding under subjects you know. 


A companion handbook of “Pension and Profit- 


Sharing Plans and Clauses” spells out full texts of actual 
use-tested pension and profit-sharing plans—plus hundreds 
of workable specimen clauses for use in drafting required 
documents. 


COMMERCE CLEARING HOUSE, Inc. 
4025 W. Peterson Ave., Chicago 46, Ill, 


Send us at once our free copy of ‘‘Today’s Law for Today’s 
Problems.” Also send further details about PENSION 
PLAN GUIDE, No obligation, of course. 
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# Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Foreman First— 
Verdict Afterwards 

Mr. Charlies L. Newman in the 
March, 1959, issue proposes a system 
whereby jurors would be selected from 
a panel consisting of members of the 
Bar. The suggestion comes too late. 
Legend has it that such a system was 
tried. 


A jury of twelve astute lawyers was 
assembled for experimental purposes. 
They sat in judgment on the trial of a 
relatively simple property damage case 
involving a single plaintiff and a single 
defendant. The evidence was presented, 
the case argued by counsel and in- 
structions submitted by the coart. 
Thereupon the jury of lawyers retired 
to deliberate. Twelve hours later, no 
word had been received from the jury 
room and the judge sent his bailiff to 
get a report on the status of the de- 
liberations. The bailiff knocked on the 
door of the jury room and shouted: 
“Gentlemen, are you approaching a 
verdict?” Through the door came the 
angry answer: “Hell, no, we can’t even 
agree on a foreman.” 

WituiaM I. CALDWELL 
Woodstock, Illinois 


The Right To Criticize 
Julicial Decisions 

It seems fair to assume that Chief 
Justice Warren has chosen to walk 
away in protest to open criticism of 
departures and innovations on the part 
of the public agency he was appointed 
to head. The intended implication from 


this protest would appear to be that the 
rank of a public servant provides a 
shield against adverse comment by men 
of recognized legal talent and regard- 
less of the basis or reason which pro- 
voked such comment. 


We have reached a new and strange 
level if the legal minds of our country 
all learn to chant “The Judge Can Do 
No Wrong”. 

I think lawyers should be the last to 
yield the right to speak when that right 
is exercised in furtherance of a sound 
and understandable system of juris- 
prudence, and this thinking follows my 
serving a period of twelve years on the 
Circuit and Supreme Courts of my 
state. 

Cuar.es R. Hayes 
Deadwood, South Dakota 


The Committee’s Report 
and Public Relations 


I was dismayed to note the public- 
relations impact of the committee re- 
port recently endorsed by the House of 
Delegates of the American Bar Associ- 
ation, recommending congressional ac- 
tion to compensate for certain decisions 
of the Supreme Court of the United 
States relating to questions of internal 
security. In the Miami newspaper 
which I regularly read, for example, 
the front-page headline screamed that 
the Association had accused the Su- 
preme Court of softness towards Com- 
munism. 

I would scarcely suggest that the 
decisions of the Court must be immune 
from criticism, having myself recently 
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been the author of a critical article. 
There is, however, a distinction between 
professional and objective criticism of 
a given decision, addressed to errors 
in premise or conclusion, on the one 
hand, and a demagogic and ad hominem 
attack on the Court, on the other. .. 

ERNEsT J. LoNDON 
Miami, Florida 


The Segregation Cases ... 
Equal Facilities Are Unequal 

Naturally I have read with a great 
deal of interest Justice Davis’ article 
on “The States and the Supreme Court” 
in the March, 1959, issue of the 
JOURNAL. 


At page 311 he says: “In the field of 
higher education, the Court abandoned 
the doctrine of separate but equal facil- 
ities in the cases of Missouri ex rel. 
Gaines v. Canada, Sipuel v. Board of 
Regents, Sweatt v. Painter, McLaurin 
v. Oklahoma State Board of Regents, 
and Lucy v. Adams. Thus, in the School 
Segregation cases, it was not surprising 
that the Court renounced the doctrine 
of Plessy v. Ferguson and applied to 
the area of primary education the prin- 
ciples announced in its prior decisions 
which dealt with secondary education”. 


I respectfully suggest that Justice 
Davis has seriously erred in both 
prongs of that statement. The Court 
did not abandon the separate but equal 
doctrines in the first four of the five 
cases cited, but specifically applied the 
separate but equal doctrine in those 
cases as the controlling test. The Court 
in the School Segregation cases in re- 
ferring to those four cases specifically 
said of them: “In none of these cases 
was it necessary to re-examine the doc- 
trine [of separate but equal] to grant 
relief to the negro plaintiff” (op cit., 
page 492). 

I lay to one side the fifth of them, 
Lucy v. Adams, as it was not decided 
until October 10, 1955, many months 
after the decision in the School Segre- 
gation cases... 

In the School Segregation cases, the 
Court did not, as Judge Davis evidently 
thinks, say, in effect: “We have here- 
tofore nullified the ‘separate but equal’ 
doctrine as applied to law and graduate 
schools for reasons heretofore stated; 

(Continued on page 428) 
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Defeuse Weapon 


The telephone is a defense weapon 
—and an important one. 


A manufacturer of rockets, for ex- 
ample, needs data or delivery on a 
specific part. He picks up his tele- 
phone, makes several Long Distance 
calls, and his problem is solved. 


An unidentified aircraft is detected 
in flight by a radar installation. The 
information is relayed automatically 
and instantly over telephone cables 
to a defense center. 


It is then flashed over the network 
of special Bell System telephone 
lines which link the country’s entire 
system of continental defense. 


The role of the Bell System does 
not stop there or with the thousands 
upon thousands of calls that are a 
part of the manufacture of countless 
items of defense. 


Its Bell Telephone Laboratories are 
engaged in many important research 
and development projects for the 
government. These include the Nike 
Zeus anti-missile missile system and 
the guidance system for the Titan 








intercontinental ballistic missile. 


Western Electric, the Bell Sys- 
tem’s manufacturing and supply 
unit, is producing the guidance and 
control equipment which is the heart 
and brains of the mighty Nike Ajax 
and Nike Hercules missile systems. 


The Sandia Corporation, a subsid- 
iary of Western Electric, continues 
to manage the Atomic Energy Com- 
mission’s Sandia Laboratory, which 
develops, designs and tests atomic 
weapons. 

Among many other Western Elec- 
tric defense projects were the 3000- 
mile Distant Early Warning (DEW) 
Line in the Arctic and the “White 
Alice” communication system link- 
ing population centers and military 
installations in Alaska. Both were 
completed on schedule and turned 
over to the Air Force. 


Another project for the Air Force 
was the design, production and 
supervision of installation of a com- 
munications system for a guided mis- 
sile test range extending out to sea. 


The backbone of this system is the 
special underseas cable that stretches 
1370 nautical miles from Cape Ca- 
naveral in Florida to Puerto Rico. It 
provides an instant, secret, weather- 
proof means of transmitting data on 
missiles in flight. 


Radar installations along the way 
spot the missile’s flight position 
which is flashed continuously to the 
testing base by cable. So are signals 
from the missile itself. 


Recently the U.S. Air Force asked 
us toadd the communications phases 
of a ballistic missile early warning 
system to the other military projects 
handled by the Bell System. 


The Bell System is primarily en- 
gaged in providing telephone serv- 
ice. But it gives top priority and its 
utmost effort to the needs of Govern- 
ment whenever it is called upon for 
work for which it is specially fitted 
by size and experience. 


Particularly when it comes to pro- 
tecting the country, it’s good to use 
the best scientific knowledge avail- 
able in the communications field. 


BELL 
TELEPHONE 
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we now nullify it as to public schools.” 

What the Court did do (op. cit., page 
492) was to summarize these cases as 
holding that “inequality was found in 
that specific benefits enjoyed by white 
students were denied to Negro students 
of the same educational qualifications”. 
The word which I have emphasized 
demonstrates the application of the 
“separate but equal” doctrine in those 
cases, but a failure of it for specific 
reasons in each of those cases. 


In the Segregation cases, the ques- 
tion was “directly presented” (op. cit., 
page 492) as to whether the separate 
but equal doctrine “should be held 
inapplicable to public education... 
even though the physical facilities and 
other “tangible factors may be equal 

..’—an entirely different question. 


The Court held, despite a hundred 
years of decisions to the contrary, that 
it should not. In so holding the Court 
did not extend the rulings of the “four 
cases” from “secondary” to “primary” 
education. 

In a revolutionary mood, the Court 
“concluded that in the field of public 
education the doctrine of ‘separate but 
equal’ has no place. Separate educa- 
tional facilities are inherently un- 
equal” (op. cit., page 495). Thus 
“equal facilities are unequal”—a rhe- 
torical contradiction that must be left 
to psychologists, not lawyers. 

The Court said, “This finding is 
amply supported by modern authority” 
(page 494). 

What “modern authority”? 

Not the law school and graduate 
school cases, supra, but an array of 
psychologists whose names and works 
are listed in footnote 11 at page 494, 
and whose biographies, backgrounds 
and history make most interesting 
reading. 

These psychologists are new names 
in American jurisprudence. 


In the law of public education, they 
have supplanted Judges Luther Day 
and Chief Justice Shaw and Chief 
Judge Ruger and Justice Woods and 
Chief Justice Taft, Chief Justice 
Hughes, and Justices Holmes, Brandeis, 
Stone, McReynolds, Van Devanter, 
Sutherland, Sanford, and Butler, who 
are typical of the scores of American 
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jurists who had over a period of a cen- 


tury before May 17, 1954, decided 


that under American law and _ the 
American Constitution the doctrine of 
separate but equal had a very definite 
place under the equal protection clause 
of the Fourteenth Amendment. 


CHARLES J. BLocH 
Macon, Georgia 


No Polyglot Court... 
No Polyglot Government 

Law Day. What—and Why, Law 
Day? In this country, which brags 
about the education of the great public 
and its being a republic, if not a de- 
mocracy, why do we have to emphasize 
law? 

At whom is this, another slogan, 
aimed? Is it the public, or is it at some 
of the courts, or just whom? We are 
sloganized to death in this country, and 
many of the slogans are without actual 
content. .. This is true in this instance, 
unless you give the words content in 
some way, which I assume you. will do 
on Law Day. Otherwise it is shooting 
at a blank target. 


Next, there is a lot of talk by men 
such as our present President and past 
President about world enforcement of 
law among the nations. To me this is 
appealing as a theory, but it has little 
or no appeal as a practical matter, in 
view of our own Supreme Court’s ac- 
tions, and the Supreme Court is com- 
posed of our own people, while any 
world court would be a polyglot one. 
If we are not satisfied with the func- 
tioning of our own high Court—at 
least many of us are not—how can we 
expect satisfactory results from such a 
polyglot court? ... 


After all is said and done, is it not 
true that the large and powerful nations 
will dominate the scene if they work 
together? Otherwise, the large and 
powerful nations will find themselves 
like Gulliver in Lilliput, eventually 
brought down to the level of average 
of the small nations? This whole pro- 
gram, to me, is a levelling off, which 
is typically Communistic without the 
offensive word, and it therefore seems 
to me that while we denounce Russia, 
we are going to the same end, though 
by a different route. There are many 
roads leading to Rome, remember... 





Anyhow, I, for one, am not willing 
to place the future generations in the 
hands of either a polyglot court or 
polyglot government, as I can see many 
things worse than wars, as undesirable 
as they are. So, Gentlemen, I hope you 
all will weigh the good éxpected as 
against the bad and will properly di- 
rect the points and to where they are 
most needed. 

Grorce WasHINGTON WILLIAMS 
Baltimore, Maryland 


He’ll Take 


the Court’s View 


After reading Joseph H. Wright’s 
article, “The Employer’s Liability Act: 
Does the Supreme Court Want It Re- 
pealed?” in the February Journat, I 
am greatly saddened at the plight of 
the downtrodden railroad attorneys 
and the audacity of the horrible old 
Supreme Court for bothering to hear 
these cases. 


However, I believe I can answer 
Mr. Wright’s inquiry as to when the 
United States Supreme Court will stop 
upsetting instructed verdicts in favor 
of railroad companies. The probable 
answer is: just as soon as some of the 
ex-railroad attorneys and_ so-called 
“sound” businessmen now wearing 
judicial robes stop instructing verdicts 
in cases where inferences are so plain 
that a child could reasonably see the 
factual answer, and when difficulty of 
exact proof is recognized. Some of our 
good judges have never yet learned 
what a permissible inference is, or they 
somehow forget it when an insurance 
company or a railroad is involved. 


Some of the greatest injustices which 
courts have perpetrated upon litigants 
have involved peremptory conclusions 
of “no evidence”. It is the most vicious 
practice a judge can fall into, and it 
entails the expedient of playing blind 
or being impervious to lawful infer- 
ences and circumstances, to hold evi- 
dence “conjectural”. No accusation of 
dishonesty is made—only reaffirmation 
of the value of the jury system is in- 
tended. Occasional mistakes are made 
both ways. 


Joun M. Barron 
Bryan, Texas 


(Continued on page 433) 
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Take the mike... 


See how this new Edison VOICEWRITER dictating machine helps you 
break through your“time barrier” to new success! 


You’ll take the mike . . . dictate . . . and suddenly you'll 
realize that any other dictating method is now old- 
fashioned! 

You'll see how this all-new Voicewriter saves man- 
hours by acting as a rapid, foolproof dispatcher of cor- 
respondence . . . a communicator of instructions ...a 
conference reporter . . . a sounding board for sales 
talks, ideas and speeches! Its features? All you would 
expect to find in the finest dictating machine ever built 
-.. and then some! 

Think we’ ve exaggerated? We offer you a friendly chal- 
lenge to mail the coupon—‘“‘take the mike” at your own 
desk, with your own work, for just a few minutes! Once 
you take the mike...your talk will be our best sales talk! 


Edison Voicewriter 


A product of Thomas A. Edison Industries, McGraw-Edison Company, 
West Orange, N.J. In Canada: 32 Front Street W., Toronto, Ont. 
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FREE TRYOUT! —Just fill out and mail this coupon 
to Edison Voicewriter, West Orange, New Jersey. 
Your Voicewriter representative will do the rest. 
No obligation! 


Okay Edison, I’d like to take the mike of the all-new 


Edison Voicewriter. Please call me to arrange a 
demonstration. 


Name 

Title 
Organization 
Address 


_ 
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“LARGEST PRINTERS TO THE PROFESSIONS . 
SERVING LAWYERS FROM COAST TO COAST. 






























| HE SAME HIGH QUALITY AT LOW PRICES . . . ENJOYED BY 
THE DOCTORS OF AMERICA FOR OVER A QUARTER 
| OF A CENTURY. 
x WHERE LIFE LONG CUSTOMERS BUY WITH CONFIDENCE 

4 BECAUSE SATISFACTION 1S UNCONDITIONALLY 
ce eee GUARANTEED. 
PROFESSIONAL PRINTING COMPANY, INC. 105 
NEW HYDE PARK, N. Y. 
| Gentlemen: 
| Please send me samples of items checked at right and your 
1 latest catalogue. 
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[-] Announcements 
[_] Billheads 

[_] Business Cards 
[_] Case Capsule 
[_] Correspondence Cards 
[_] Envelopes 

[_] Foolscap 

[_] Legal Covers 

[_] Legal Paper 

[_] Letterheads 

[-] Memorandum Slips 

[-] Onion Skin 

[-] Petty Cash Vouchers 

[_] Receipt Slips 

[_] Reply Envelopes 

[] Self-Sealing Envelopes 
[] Telephone Message Slips 
[_] Time Slips 

[_] Utility Envelopes 

[-] Will Cover 

[_] Will Envelope 

[] Will Paper 

For other items — please write. / 
&” 
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The Government Contractor 


The Government Contracts Citator 


Two New Professional Publications Offering Concise, Complete and 


Up-to-the-Minute Information on Government Procurement Matters 


It is often difficult for attorneys to get certain 
types of highly specialized legal information. 
Sometimes this information 1s_ classified. 
Sometimes it is not easily available in usable 
form. And many times it is gathered late, 
correlated late, interpreted late by persons 
with inadequate legal training, and published 
late. Thus it reaches you long after it could 
have been currently useful to you and your 
clients. Nowhere in legal affairs is the need 
for current information more critical than in 
the highly specialized and increasingly vital 
field of U.S. Government contracts. This 
long-felt need has been filled by a group of 
experienced Government contract attorneys 
and procurement specialists, long engaged 
as experts in Government contract matters, 
both for suppliers and the U.S. Government. 


The Government Contractor is a professional 
publication edited to be particularly useful 
to attorneys. It reports, correlates, digests 
and interprets Government contract develop- 
ments, including cases, decisions, rulings and 
changes in procurement regulations, as fast 
as they occur. 


Attorneys who now subscribe to The Gov- 
ernment Contractor declare it to be the only 
publication of its kind with no counterpart 
whatever. 


The Government Contractor is issued bi- 
weekly, in a handy 8-page form punched for 
easy filing in a special 3-ring binder furnished 
without charge to subscribers. Each year’s 
issues of The Government Contractor will be 
thoroughly indexed and cross referenced by 
topic, case name and decision number, thus 
making a permanent reference record of 
Government contract matters. While the sup- 
ply lasts, subscribers who act promptly will 
also receive all past issues beginning with 


Vol. 1, No. 1. 
GOVERNMENT CONTRACTS CITATOR 


The Government Contracts Citator provides 
an indispensable research tool never before 
available from any source. Issued monthly, 
the Government Contracts Citator offers 
complete and comprehensive listings—peri- 
odically cumulated—of all citations of avail- 
able Government contracts decisions ren- 
dered by courts, the Comptroller General 
and administrative tribunals. 











Cases are reported alphabetically by name of 
contractor, together with the name of the 
court or agency which took action on the 
case, and the places where such action is 
reported. In addition, cases which have cited 
that particular court or agency opinion are 
listed. 


The Government Contracts Citator is also 
punched for convenient insertion and pre- 
servation in a 3-ring binder supplied with 
your subscription. 


SATISFACTION GUARANTEED 


You can receive The Government Contractor 
for one full year for a subscription price of 
only $48. The subscription price for the 
Citator alone is $30. Yet you can save a 
full $13 by subscribing to both of these 
valuable publications at the same time. Act 
now to take advantage of this special offer. 
You may include your check for $65 for your 
subscription to both The Government Con- 
tractor and the Government Contracts 
Citator or, if you prefer, you can check the 
appropriate box on the coupon below and 
we will be glad to bill you later. 


As a professional courtesy, if you are not 
completely satisfied with The Government 
Contractor and the Government Contracts 
Citator, you may request cancellation of your 
subscription at any time up to two months 
and your full subscription payment will be 
cheerfully refunded. But we are sure that you 
will be more than satisfied with these current, 
useful and accurate publications. 


WE URGE YOU TO COMPLETE AND 
MAIL THIS COUPON TODAY. 
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FEDERAL PUBLICATIONS, INC. 

5032 Commonwealth Building, Washington 6, D.C. 

C) Please enter my subscription for one full year's issues of THE GOVERN- 
MENT CONTRACTOR and the GOVERNMENT CONTRACTS CITATOR. 
By taking advantage of the special offer which this coupon represents, 
| understand. that | may receive both publications for only $65—a 
savings of $13 over the combination of the single publication rates. 


[) Please enter my subscription for one full year's issues of THE GOVERN- 
MENT CONTRACTOR alone at the rate of $48. 
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| 
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| 

| © Please enter my subscription for one full year's issues of the GOVERN- 
| MENT CONTRACTS CITATOR alone at the rate of $30. 

| 

| 

| 

| 

| 

| 

| 

| 


C) I enclose my check for $ in full payment of one year's 
subscription. 


C) | prefer that you bill me later. 
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The 
Most Important 
Business Decision 
of Your Life 


This is the name of a booklet. 

It has been an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 

your client runs when he fails to protect 

his business against loss by death... 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 

Plan, this 10-page illustrated booklet is 

written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this booklet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 
coupon below and we'll send you as many 
copies as you need, at no cost to you. 





The Prudential 


Insurance Company of America 
Newark, N. J. 


Please send ______ copies of your booklet, ‘“The 
Most Important Business Decision of Your Life” 
to me at this address: 


NAME 
ADDRESS. 


10 THOs 
wo® fy 











CITY. 
STATE 
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GOES STOCK CERTIFICATES 
Lithographed and Steel-Litho 


Large variety of designs and colors—styles for every type of 
issue. All exquisitely produced on fine papers . .. the Steel- 
Litho Series on 100% No. 1 Rag Paper. They reflect the value 
of every issue printed on them. 


GOES CORPORATION RECORD BOOKS 


Feature all necessary Organizational Forms, presenting logical 
and precise guides to incorporating procedures. Available 
either with or without Accounting Forms. 


Corporation Seals, along with samples, prices and detailed in- 
formation of these three necessities for new corporations, as 
well as Bond Blanks and Coupon Sheets for municipal and 
industrial issues, are available at your local Corporation Out- 
fitter, Printer or Stationer. 


GOES LITHOGRAPHING CO. cnicaco 21, ILL. 











DAILY LOG 
for 
LAW TERS 


EFFICIENT RECORDS mean 
more PRODUCTIVE USE 
OF TIME and 


HIGHER EARNINGS ORDER 


DIRECT 





DAILY LOG RECORD FORMS 
act as “headquarters” for all data 
necessary to plan your work more efficiently 
—help you get things done on time—keep your 
practice on a smooth running basis day after 
day. You and your secretary will have a ‘‘stand- 
ard practice’’ on all essential data—charges, 
receipts, payroll, listing of business. Adapt- 
able to any practice—pays for itself in billings 
normally forgotten. 
Complete set of forms for one year. .$ 6.50 
Forms bound in top quality 
er ee 11.45 
Pro-rata price—60¢ per month for balance of 
year. Satisfaction Guaranteed. 


The COLWELL COMPANYT 
250 University Ave., Champaign, Illinois 






























PIONEER 

of 

Lawyers 
Professional 
Liability 
Insurance 


227 ST. PAUL ST. 





Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
Professional protection with 
Amsterdam means a personal, pri- 
vate, confidential relationship. 


Naw Ghmsitarbitin 
(Casuiury Company 


BALTIMORE 3, MD. 
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Make this Convention a real Holiday! 





10-DAY 
3-DAY 
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100% AIR CONDITIONED 
4 EVANCELINE 
Aug. 28th 


3-DAY NASSAU W/Ends ion °55 
/s YARMOUTH - Aug. 21- Aug.28 


Two days and one night in Nassav. 
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Chastisement of Court 
Degrades the Bar 

The chastisement of the U. S. Su- 
preme Court in your February issue 
was hardly necessary to protect the 
financial position of the author’s vested 
interest in the determination of FELA 
cases. The January stock digest shows 
the Illinois Central Railroad had earn- 
ings of $5.14 per share in 1958, and 
$5.06, $7.66, $8.61 and $7.68 in pre- 
ceding years. 

Criticism of Bailey v. Central Ver- 
mont Ry., 319 U. S. 350, and commen- 
dation for the Vermont finding that a 
safe place to work was furnished de- 
spite the court’s own description of the 
location being “only about 12 inches 
wide and a misstep might cause a fall 
of 18 feet”, reflected upon the author’s 
objec tivity. 

Condemning circumstantial evidence 
of negligence as conjectural, the de- 
fendant in Lavender v. Kurn, 327 U.S 
645, urged that plaintiff's decedent, 


while switching train movements, had 
been murdered by some phantom per- 
son—a rea! masterpiece of speculation. 
In Ellis v. Union Pacific Railroad, 329 
U. S. 649, plaintiff's evidence as re- 
ported, presented clear liability unless 
the “impartial” testimony contra by 
defendant’s employees was accepted. 
Clearly, such conflict is best resolved 
by a jury and the placement of any 
“crass perjury’, referred to by the 
author, made by such jury. Other cited 
cases revealed similar conflicts in evi- 
dence. 

The author submits that “railroads 
are forced to pay any and all claims 
substantially on any basis demanded”. 
However, the Defense Law Journal, in 
its latest volume, speaking for railroads 
and insurance companies, discusses six 
cases won by railroads, of which four 
are FELA cases. 

Accordingly, no basis appears for 
condemning the Supreme Court for a 
belief that impartial jurors can better 
determine truth than can railroad coun- 
sel. Publication of an article referring 





to the highest court of our land in 
terms of a “judicial Robin Hood” 
which has “created a racket” doing 
“great damage” to the “morality of 
claimants” degrades the Bar as a whole 
and adversely reflects upon the editorial 
policies of its JOURNAL. 
WituiaM F. McKee 

Mansfield, Ohio 


The Court and 
W orkmen’s Compensation 

Mr. Joseph H. Wright’s article “The 
Employers’ Liability Act: Does the 
Supreme Court Want It Appealed” [45 
A.B.A.J. 151, February, 1959], was 
overflowing with righteous indignation 
and justifiably so. 

The Supreme Court has expanded 
beyond recognition our “law school 
concepts” of actionable negligence, and 
the two industries that have felt this 
expansion more than any other seg- 
ment of society are the railroad and 
shipping industries. 

It seems to the writer that the Court 

(Continued on page 434) 
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has even gone further in the so-called 
maritime injury cases than in the rail- 
road cases, as witnessed by its de- 
cisions in Senko v. LaCrosse Dredging 
Corp., 352 U. S. 370, 77 S. Ct. 415; 
Grimes v. Raymond Concrete Tile Co., 
356 U. S. 252, 78 S. Ct. 687; Butler v. 
Whiteman, 356 U. S. 271, 78 S. Ct. 
734, and Hahn v. Ross Island Sand & 
Gravel Co., 79 S. Ct. 266. 


Any employee whose work is in any 
way connected with navigable waters 
can now raise a fact question as to 
whether he is a “seaman” under the 
Jones Act and the same expanded con- 
cept of legal liability is applied in these 
“seamen or maritime injury cases” as 
is applied in the railroad employee 
cases. Ferguson v. Moore-McCormack 
Lines, Inc., 352 U. S. 521, 77 S. Ct. 
457; Kernan v. American Dredging 
Co., 355 U. S. 426, 78 S. Ct. 394. 


The unfortunate result of this exten- 
sion of “legal liability” and the aban- 
donment of what we understand to 
mean “negligence”, “proximate cause”, 
“duty”, “preponderance of evidence” 
is that some state and federal courts 
appear to be applying this same ex- 
panded theory of liability to ordinary 
negligence cases where the master- 
servant relationship is not present. 


Workmen’s compensation is worth- 
while and humanitarian legislation, 
but it seems to the writer that we are 
being intellectually dishonest when we 
attempt to afford injured employees 
workmen’s compensation by distorting 
all theories and concepts of negligence 
law. 

KENNETH E. ROBERTS 
Portland, Oregon | 


The United Nations 
As Nurse-Maid 

Paul Shipman Andrews makes a 
good case for the United World Fed- 
eralists in his letter published in your 
issue of March, 1959. 

However, it seems to me that he is 
mistaken in his belief that the proposed 
international federation can be accom- 
plished through a mere strengthening 
of the existing United Nations. The 
latter is at present heavily committed to 
the total-government concept and does 
not hesitate to make pronouncements 
on minimum wages, paid vacations. 


etc., etc. In short, it is just the opposite 
of what a federal government should 
be. Its intention is to control every 
aspect of social life and it is without 
power to do anything. Judging by the 
American experience, a federal govern- 
ment should have power to act in its 
area which area should be narrow. 


In my opinion, world federalists 
should aim to reduce the scope of the 
United Nations before increasing its 
powers. In short, what is needed is a 
bill of rights which will protect us from 
the proposed world federation. It 
might be possible to accomplish this 
through the existing structure of the 
United Nations, but I doubt it. The 
United Naticns is already the captive 
of the welfare state, total-government 
concept and is already a bureaucracy 
with a vested interest in the continu- 
ation of its own vast schemes of cater- 
ing to every corner of the globe. 


I for one will find it hard to believe 
that the United World Federalists are 
really working for a limited new sover- 
eignty so long as they think in terms 
of strengthening the United Nations 
with its absurd pretentions to become 
nurse-maid to the world. 

Rosert C. Lea, Jr. 
Philadelphia, Pennsylvania 


The Forty-Ninth State 
Shows a Dangerous Trend 
Reference is made to your article in 
the December, 1958, issue on Alaska’s 
Constitution. While we fully realize 
that the article is intended merely as 
a description of the constitutional pro- 
visions, it is important nevertheless that 
the reader be more fully informed on 
the background as it actually exists, as 
against th- fervor that has apparently 
swept the country for “more states”. 


May I say that the public has been 
hornswoggled by politicians on the 
Alaska statehood issue. We now read 
that the first election has produced the 
astounding total of 30,000 votes. What 
cross-section of opinion can be ob- 
tained from such a situation? Why 
should a mere handful of voters, miles 
from American life, have the right to 
nominate national representatives with 
the attendant rights and privileges? 


(Continued on page 436) 
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.a fable for attorneys ~ 


NCE UPON A TIME (1933 to be precise) there were two young 
lawyers. Busy lawyers. Both dedicated to the proposition that a 
good lawyer must keep informed of significant legal developments. 
One tried to do the job for himself. Tried to extract from thousands 
of court decisions, administrative rulings, and statutes the facts he 
needed in his practice. Poor fellow! He was smothered under a 
mountain of paper. 





The other? Ah, well, some good friends told him about a new service for attorneys, | 
The United States LAW WEEK—A National Survey of Current Law. They told him 
how LAW WEEK is edited for fast appraisal by busy readers. How it sifts the wheat 
from the chaff. How it isolates, summarizes, and analyzes precedent-setting court deci- 
sions, noteworthy federal agency rulings and regulations. How it saves time, reduces 


4 burdensome reading, liberates energies for more day-to-day problems. 
§ 


Our friend took a subscription. He liked what LAW WEEK did for him. And he 
is a subscriber today. 


Moral: The United States LAW WEEK is a boon to the busy attorney (ask any 
subscriber). 


y 
la 
BNA 
Che Bureau of National Affairs, Tnc., 1231 24th $t., Nh. W., Washington 7, D. ¢. 





What type of bond do you require? 
Through ten thousand agents in 
towns of importance across the 
United States and Canada, 
U.S.F.&G. offers almost every type 
of bond ... to satisfy judgments 
and awards, to guarantee compliance 
with other court decrees, to qualify 
fiduciaries, to secure replacement of 
lost securities. In nearly every 
county seat you'll find a U.S.F.&G. 
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KIND 
OF 
BOND L2 
-ANYWHERE- Os 
WITHOUT DELAY 







U S F & G United States Fidelity & Guaranty Company «+ Baltimore 3, Md. 
“ . . , Fidelity Insurance Company ef Canade «+ Torente 


May, 1959 * Vol. 45 435 









Views of Our Readers 


FACTUAL aqme 
APPRAISALS X= 


for every valuation need 








@ Insurance — coverage 
and proof of loss 





@ Property, cost and 
general accounting 





@ Corporation finance 





@ Legal requirements 





@ Purchase or sale 





@ Reorganization, merger 
or consolidation 





THE LLOYD “THOMAS co. 


Recognized Appraisal Authorities 
4411 Ravenswood Ave., Chicago 40, Ill. 


Offices — Coast to Coast 


Reps Appraisals Since 1910 














WETZEL DROP FRONT 


LEGAL BLANK FILES 
IN SECTIONS 


A place for every form 
and every form in its place. 











Special Files for Patent Papers 
Write for information 


P. A. WETZEL & SON 


5643 W. Race Ave. 
CHICAGO 44, ILLINOIS 














(Continued from page 434) 
Our cities are entitled to more con- 
sideration than that. 

One paragraph in the article points 
up the incongruity of the whole sub- 
ject. “Executive departments are lim- 
ited to twenty, etc.” If the proportion 
of population to departments in other 
states (even Louisiana with its “record- 
breaking constitution”, God bless her 
as a state which fights Communism in 
no uncertain terms) were compared, 
no doubt twenty departments for a 
handful of 200,000 people is an enor- 
mous proportion. 

Just who comprises the 200,000? 
Here it is. There are 81,000 permanent 
inhabitants, 92,000 government em- 
ployees and dependents and 33,861 
native Indians, Eskimos and Aleutians. 
Many of the latter, no doubt, would 
never qualify for voting privileges in 
any American state. 

The chance for political control is 
just a matter of years. Truly, the whole 
thing is a dangerous encroachment on 
American liberties. .. 

This is a dangerous trend which is 


taking advantage of the great American 
sense of fair play. Look out for the 
blind “do gooders” in our midst. 

JoHN SINGREEN 
New Orleans, Louisiana 


Urges Reading 
of Mr. Palmer’s Article 

I read with a great deal of interest 
the article in the January, 1959, issue 
of the AMERICAN Bar ASSOCIATION 
JouRNAL entitled “Resolving a Dilem- 
ma: Congress Should Implement Inte- 
gration”. 

I was interested in what appeared to 
be the intensive study Mr. Palmer had 
made regarding the backlog of cases 
in the federal courts and his proposal 
that Congress create administrative tri- 
bunals to oversee the Supreme Court’s 
decrees arising out of its decision to 
require integration of the races in 
schools. 

While I fave not had a chance to 
thoroughly study or digest the points 
raised by Mr. Palmer I think he has 
pointed out some interesting proposals. 
It is my hope that this article will be 
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read by all members of the American 
Bar Association as there is some real 
food for thought contained in the 
article. .. 

FRANK T. GALLAGHER 


Supreme Court of Minnesota 
St. Paul, Minnesota 


He’s Against Mr. Palmer’s 
Integration Proposal 

In the January, 1959, edition of the 
AMERICAN BaR ASSOCIATION JOURNAL, 
an interesting article appeared by Mr. 
Ben W. Palmer, of Minneapolis, Minne- 
sota, treating upon the subject of “Con- 
gress Should Implement Integration”. 
As space is restricted for replies to 
articles appearing in the JourNaL, I 
shall pass over the preceding sections 
of his article and confine myself to 
comments on the section headed, “A 
Solution—Administrative Agencies”. 


Does Mr. Palmer advocate the posi- 
tion that Congress should adopt such 
legislation as would further supplement 
the usurpation of its own legislative 
powers by the United States Supreme 
Court? I believe that while social 
engineering is a necessary phase of the 
development of our system of juris- 
prudence, recent decisions of our fed- 
eral judiciary are causing us to lose 
the true perspective of our constitu- 
tional form of government. To add an- 
other federal agency to our already 
myriads of existing federal agencies 
would be a step too far in this di- 
rection. 


The right of the President of the 
United States to appoint administrative 
tribunals for integration in_ states, 
counties, municipalities, or school dis- 
tricts of the several states points the 
way too closely to a centralized power 
which is now too prevalent in our cen- 
tral government. The continued trend 
of the Federal Government having 
voice in the functions of the state 
courts of the several states can only 
lead at a near future date to a nearly 
complete nullification of their powers, 
and perhaps the very existence of the 
state courts of the several states. Wit- 
ness the recent happenings in Alabama 
when a federal judge cited a state court 
judge for contempt of court. 


Such legislation can only further im- 
pair the rights of the people of the 











several states to enjoy their liberties 
under our form of government as was 
established by our Constitution. Situ- 
ations of this kind cannot be alleviated 
by formation of additional federal 
agencies with more cost to the taxpay- 
ers. Such a federal agency would be 
fertile soil in which to plant seeds of 
further bureaucracy. Such legislation 
as Mr. Palmer advocates in his article 
is diametrically opposed to the prin- 
ciples of our Government envisioned 
by the founders of our nation and the 
drafters of our Constitution. 
Georce L. Dawson 

Augusta, Georgia 


He Agrees with 
Mr. Rollinson 

I should like to add my wholehearted 
endorsement to the comments of Mr. 
Rollinson (45 A.B.A.J. 127) in regard 
to the lawyer-accountants and the new 
code. It seems quite obvious that the 
proponents of this measure have not 
invested the time, work, and money 
which would enable a man to be so 
qualified. . . 

As one who has invested three addi- 
tional years of college study and hun- 
dreds of dollars in order to better 
serve my clients in the fields of tax- 
ation and business, I fail to see the 
justice in this proposal. I seriously 
doubt that many other persons of 
similar experience and training will 
be found among the proponents of this 
measure. 


GeorceE E. Pucu 
Enid, Oklahoma 


An Illustration 
of an “Ethical Handicap” 

The Jameson article on a “Proposed 
Code of Conduct, The Relationship of 
Lawyers and Accountants”, carries a 
refreshing change from many doctri- 
naire discussions of Committees on 
Professional Ethics. 

Judge Jameson founds his discussion 
on practical problems in several fields. 

The following illustration points out 
so-called ethical handicaps in dealing 
with the ten thousand or more chemical 
patents that issue each year, that is in 
dealing with the 170,000 outstanding 
in the average year. 

\ fertilizer phosphate concentrate 
was being imported by the shipload in 
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apparent defiance of an outstanding 
patent. 

The patent owners had satisfactory 
evidence that the concentrate in ques- 
tion was produced from a crude phos- 
phate made by some flotation process. 
But was it the patented process? 

That patented process worked be- 
cause of the presence of a certain kind 
of tar in the amount of about a pound 
per ton in the flotation water. Another 
material used in about the same amount 
was covered in another patent. 

The highly skilled chemists employed 


Alabama 

The undersigned hereby nominate 
Thomas G. Greaves, Jr., of Mobile, for 
the office of State Delegate for and 
from Alabama to be elected in 1959 
for a three-year term beginning at the 
adjournment of the 1959 Annual 
Meeting: 

Frank A. Massa, T. Massey Bedsole, 
Charles C. Hand, Alexander F. Lank- 
ford, III, W. B. Hand, C. B. Arendall, 
Jr., Paul W. Brock, Willis C. Darby, 
Jr., Michael J. Salmon, Vincent F. 
Kilborn, Leon G. Duke, Jr., George E. 
McNally, Thomas 0. Howell, Jr., 
Charles R. Butler, George A. Tons- 
meire, Z. B. Skinner, Jr., N. Q. Adams, 
Jack W. Sprinkle, Vivian G. Johnston, 
Jr., John W. Mobley, Lyman F. Hol- 
land, Jr., J. Thomas Hines, Jr., Samuel 
W. Inge, Ronald P. Slepian and W. 
Borden Strickland, of Mobile. 


Alabama 

The undersigned hereby nominate J. 
Edward Thornton, of Mobile, for the 
office of State Delegate for and from 
Alabama to be elected in 1959 for a 
three-year term beginning at the 
adjournment of the 1959 Annual 
Meeting: 

Douglas Arant, J. Robert Fleenor, 
Harry R. Teel, David J. Vann, Ellene 
Winn, James A. Simpson, William L. 
Clark, John R. Thomas, James O. 
Haley and Memory L. Robinson, of 
Birmingham; 

Gessner T. McCorvey, C. A. L. John- 
stone, Jr., Ben D. Turner, R. F. Adams 
and Sam M. Johnston, Jr., of Mobile; 


by the owner of the tar patent could 
suggest no method of proving that the 
tar patent was infringed by making 
that concentrate. 

I was called in because of my knowl- 
edge of both industrial chemistry and 
of patent law. I said that any phos- 
phate concentrated by the patented tar 
process would carry some of the tar 
adsorbed on the particles. 

That tar, if present could be re- 
covered and identified by washing the 
tar from a ten-pound sample of the 


Nominating Petitions 


Edward E. Cobbs, Newman C. 
Sankey, James J. Carter, William Inge 
Hill, B. Maultsby Waller, Drayton N. 
Hamilton, J. T. Stovall, Louis G. 
Greene, Roman L. Weil and Frank H. 


Hawthorne, of Montgomery. 


California 

The undersigned hereby nominate 
Roy A. Bronson, of San Francisco, for 
the office of State Delegate for and 
from California to be elected in 1959 
for a three-year term beginning at the 
adjournment of the 1959 Annual 
Meeting: 

Harold R. McKinnon, Raymond A. 
Greene, Jr., George K. Hartwick, Max 
Weingarten, Edgar H. Rowe, Miles A. 
Cobb, Robert E. Friedrich, Reginald L. 
Vaughan, John G. Lyons, John H. 
Painter, James Farraher, Lawrason 
Driscoll, Donald J. Lawrence, Howard 
J. Finn, Hamilton W. Budge, Bailey 
Lang, George T. Cronin, William A. 
Farrell, Alvin J. Rockwell, A. B. Tan- 
ner, Sigvald Nielson, John A. Sutro, 
James Michael, Noel Dyer and Francis 
R. Kirkham, of San Francisco. 


Hawaii 

The undersigned hereby nominate J. 
Garner Anthony, of Honolulu, for the 
office of State Delegate for and from 
Hawaii to be elected in 1959 for a 
three-year term beginning at the 
adjournment of the 1959 Annual 
Meeting: 

Joseph V. Hodgson, Chuck Mau, 
Arthur G. Smith, William L. Fleming, 
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concentrate with a suitable solvent, say 
mixed alcohol and ether. 

The washed off tar was the tar of 
the tar patent, and proved infringement 
of it. 

Is it necessary to handicap a handler 
of industrial chemicals in obtaining 
the help of a specialist in chemical 
patents by calling that phrase un- 
ethical advertising? 

EpwarRD THOMAS 
New York, New York 
P.S. This case is reported in Amtorg 


Trading Co., 24 U.S.P.Q. 315. 


Milton Cades, J. Russell Cades, C. 
Frederick Schutte, Gilbert E. Cox, J. P. 
Russell, Marshall M. Goodsill, Jr., 
Heaton L. Wrenn, H. B. Kidwell, To- 
bias C. Tolzman, Livingston Jenks, 
Bert T. Kobayashi, Herbert Y. C. 
Choy, E. K. Kai, D. C. Hamilton, 
Dwight M. Rush, Frank D. Gibson, Jr., 
William W. Saunders, Dudley C. Lew- 
is, Charles E. Cassidy, Thomas M. 
Waddoups and Richard C. Knight, of 


Honolulu. 


Massachusetts 

The undersigned hereby nominate 
Allan H. W. Higgins, of Boston, for 
the office of State Delegate for and 
from Massachusetts to be elected in 
1959 for a three-year term beginning 
at the adjournment of the 1959 Annual 
Meeting: 

John S. Mechem, Wilbur M. Jaquith, 
Joseph F. Knowles, Charles D. Post, 
Henry B. Hosmer, Leonard Wheeler, 


Preston H. Saunders, Marshall Sim- 


onds, Charles E. Goodhue, Richard M. 
Nichols, Paul H. Farrell, Raymond E. 
King, Donald J. Hurley, H. Brian Hol- 
land, Andrew H. Cox, Allen O. Eaton, 
Oscar M. Shaw and Warren E. Carley, 
of Boston; 

Charles Fairman and Louis Loss, of 
Cambridge; 

Livingston Hall, of Concord; 

Milton J. Donovan, of Longmeadow; 

Holbrook Campbell and Bernard 
Glazier, of Springfield; 

Richard H. Field, of Weston. 

(Continued on page 439) 
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New Jersey 

The undersigned hereby nominate 
George Warren, of Trenton, for the of- 
fice of State Delegate for and from New 
Jersey to be elected in 1959 for a three- 
year term beginning at the adjourn- 
ment of the 1959 Annual Meeting: 

Michael Bibko, Jr., of Bayonne; 


Phidias L. Pollis and Morris N. 
Hartman, of Elizabeth; 


Irving Riker, Charles Danzig, 
Charles Alan Phillips, Harold D. Feuer- 
stein, Ward J. Herbert, Joseph Harri- 
son, David Stoffer and Israel B. 
Greene, of Newark; 

Hugh D. Wise, Jr. and William Mil- 
ler, of Princeton; 

Mario H. Volpe, William Abbotts, 
George Gildea, B. Braddock Dinsmore, 
Jr., William Reich, Edward B. McCon- 
nell, Arthur Teich, Lawrence N. Stein, 
Richard J. S. Barlow, Jr., Alexandria 
Kozak and Arthur S. Kelsey, of 


Trenton; 


Leon S. Milmed, of Short Hills. 


New Jersey 


The undersigned hereby nominate 
John H. Yauch, Jr., of Newark, for the 


office of State Delegate for and from 


New Jersey to be elected in 1959 for . 


a three-year term beginning at the 
adjournment of the 1959 Annual 
Meeting: 


James N. Butler, Lawrence M. Per- 
skie, Robert H. Steedle and John Lloyd, 
Jr., of Atlantic City; 

Vincent P. Biunno, of Glen Ridge; 


Joseph H. Stamler, Sylvester C. 
Smith, Jr., Eugene J. Conroy, Alan W. 
Carrick, Walter F. Waldau, Burtis S. 
Horner, James E. M. Tams, Arthur C. 
Dwyer, Richard J. Congleton, William 
T. Wachenfeld, William F. Tompkins, 
Joseph J. Biunno, Edmund Mancusi- 
Ungaro, Theodore L. Abeles, Warren 
E. Dunn, Phillips M. Goodwin, Arthur 
L. Abrams and Norman N. Schiff, of 
Newark; 

Robert K. Bell and Joel A. Mott, Jr., 
of Ocean City. 
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cut legal copying costs 


Only“Thermo-Fax” Copying Machines do so many 
jobs...so quickly, so easily, for such low cost ! 


















Transcripts. Buy only the original 
court copy. Eliminate costly retyping 
time. Instead make readable copies 
for everyone concerned with the 
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Antitrust Law: 


An Approach to Some Common Problems 


by Edward R. Johnston ¢ of the Illinois Bar (Chicago) 


Antitrust law bristles with so many complex economic problems that 
many lawyers—and even the courts—often seem reluctant to grapple with 
cases in the field. Mr. Johnston writes here for the average lawyer who has 
shunned antitrust law on the ground that it belongs to specialists. The 
antitrust laws, he declares, cut across most major business transactions and 


cannot be ignored if the lawyer is to give his clients proper advice. The 


first part of Mr. Johnston’s article, dealing with Sherman Act problems, is 
published here. Next month, the concluding part of the article dealing with 
Clayton and Robinson-Patman Act problems will appear. 





Many lawyers in general practice are 
prone to regard antitrust law as a 
specialty, akin to patent or admiralty 
law, with which the average practitioner 
has slight concern. Granted that in the 
trial of a complicated antitrust case the 
services of specialists are desirable, no 
lawyer who would adequately repre- 
sent his clients can afford to be without 
a working knowledge of these impor- 
tant federal laws and their judicial 
interpretation. 


Today the antitrust laws, like the 
federal tax laws, cut across most major 
business transactions. The purchase 
and sale contracts, even the employ- 
ment contracts, which you draft for 
your client; his price lists, methods of 
sale, discounts, and other allowances to 
customers; his acquisition of other 
businesses by purchase or merger; the 
trade associations and other industry 
groups in which he participates—these 
and numberless other activities all have 
antitrust implications. 


C.uched, as most of the antitrust 
acts are, in general terms having, as 


Mr. Chief Justice Hughes pointed out, 
“... a generality and adaptability com- 
parable to that found to be desirable in 
constitutional provisions”,! there are 
few rules of thumb which you can 
apply to a given set of facts to solve 
your problems. At best you have before 
you only certain standards of conduct 
which, as the courts have interpreted 
these statutes, seem to represent the 
fundamental objectives which the acts 
were designed to attain. It may be 
worthwhile, therefore, speaking to the 
general practitioner, to spell out some 
of those standards by which you en- 
deavor to test the legality of specific 
conduct submitted for your approval. 
I say “endeavor to test” advisedly, for 
we must recognize that there are many 
borderline cases in the antitrust field 
which do not lend themselves to defini- 
tive judgments. 


IL. 
The Sherman Act 
Section 1 


Section 1 of the Sherman Act makes 
illegal every contract or combination 





which unduly restrains interstate com- 
merce. The restraint to which the act 
refers is something which impairs or 
restricts competition within a given 
market. That restraint is undue or un- 
reasonable when it adversely affects 
or has the necessary tendency to ad- 
versely affect the public interest. It is 
usually not too difficult, once you have 
defined the market and familiarized 
yourself with its operation, to deter- 
mine whether or not the activity under 
scrutiny is restrictive of free competi- 
tion in that market. It is much more 
difficult to decide whether or not such 
restraint is unreasonable because of its 
adverse affect upon the public interest. 
A complete economic survey of the in- 
dustry involved and even of competing 
industries may be required before this 
issue can be resolved. 


Fortunately or unfortunately, as the 
case may be, the courts have relieved 
you of the necessity of determining 
what is an undue restraint in certain 
types of cases by the adoption of the 
per se rule. The general statement of 
the doctrine is that agreements be- 
tween competitors to fix prices? or 
which substantially affect the price 
structure® are conclusively presumed 
to be unreasonable. The rule is said to 
be equally applicable to arrangements 
between competitors to limit produc- 





1. 288 U. S. 344, 359-360. 
2. United States v. Trenton Potteries, 273 
U. S. 392. 


3. United States v. Socony-Vacuum Oil Co., 
Inc., 310 U. S. 150. 
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tion, apportion markets,* boycott 
other traders or otherwise exclude 
competitors from a market.” | am not 
ready to concede that all agreements, 
the purpose or effect of which is to 
exclude competitors from a market, 
are unlawful per se. The broad gen- 
eralization made by Mr. Justice Jack- 
son in the /nternational Salt case“ that 
“. .. it is unreasonable per se to fore- 
close competitors from any substantial 
market” just 
Exclusive territorial dealership agree- 
ments, for instance, obviously exclude 
competitors from a market. Yet many 
such agreements are perfectly lawful.? 
The Supreme Court in the Columbia 
Steel case,* commenting on the Yellow 
Cab case, said that nothing in that 
“... supports the theory that 
all exclusive dealing arrangements are 
illegal per se”. Indeed, where an exclu- 
sive dealership arrangement can be 
said to be reasonably necessary to pro- 
tect the lawful business purposes of the 
parties and is not a part of an attempt- 
ed monopolization or fixing of prices, 
it will generally be sustained. Require- 
ments contracts by their terms exclude 
competitors from the buyers’ market, 
yet it has never been held, to my 
knowledge, that such contracts are per 
se unlawful. 


“ain’t necessarily so”. 


decision 


Even agreements between competi- 
tors to fix prices are not always con- 
clusively presumed to be illegal. In 
Board of Trade v. United States,® the 
rule of the Board prohibiting pur- 
chases after the close of business at 
any price other than the closing bid 
was held not to offend Section 1 be- 
cause the enforcement of the rule had 
no appreciable effect on general market 
prices or on volume. So, in Appalachian 
Coals, Inc. v. United States,'° the 
agreement of the bituminous coal oper- 
ators in the Appalachian district to sell 
their products through a common sell- 
ing agent which fixed the price for all 
producers in the area was held lawful 
as not having an anti-competitive effect 
on the general market and as a justi- 
fiable device in a depressed market. 
In both cases the Supreme Court, in 
effect, applied the rule of reason indi- 
cating that even where price is the 
subject of agreement, the court may 
inquire (1) whether defendants have 


enough market power to make the re- 
striction on price competition an undue 
restraint and (2) whether they are ex- 
ercising that power or intend to do so. 

The growth of the per se rule stems 
in large part from the understandable 
desire of the courts to avoid the vexa- 
tions and difficulties incident to an ex- 
amination and evaluation of economic 
facts. The courts are not well suited, so 
it is said, to undertake such determi- 
nations. Yet whether the restraint im- 
posed by the challenged conduct is 
undue and, in fact, injures competition 
is the very inquiry which the court 
must make wherever the rule of reason 
has even limited application. 

I wish that it were possible to lay 
down some formula by which you 
could readily determine whether a 
given restraint is so injurious to com- 
petition as to be undue and, therefore, 
within the purview of Section 1. It can 
at least be said that there must be a 
showing of actual or intended harm of 
a substantial character to competitors 
or customers. Generally, but not neces- 
sarily,'! this harm is indicated by an 
effect upon the market prices of some 
commodity or commodities. 


Section 2 


The definition of “monopolize” or 
“attempt to monopolize”, forbidden by 
Section 2, has been clearly stated by 
the Supreme Court. It is the possession 
of or attempt to acquire power to con- 
trol a market coupled with the intention 
to exercise that power.'!? The power to 
control has been generally stated to be 
the power to control market prices or 
exclude competitors. Obviously, that 
power must be exercised or exist with- 
in a defined market. What the relevant 
market is in a specific case has under- 
standably given the courts much trou- 
ble. What are its geographic limits? 
What products comprise the competitive 
market? These questions must be an- 
swered before you can attempt to evalu- 
ate the power of any corporation or 


group of corporations to fix prices or 
exclude competitors. The appropriate 
market, the courts have said,!* is the 
“area of effective competition” ‘within 
which the defendant or defendants op- 
erate. It is a practical question to be 
answered by a survey of the area with- 
in which the defendant’s goods actually 
compete with similar products. You 
will recall that in United States v. 
Columbia Steel Co.,14 one of the most 
important of the later cases involving 
Section 2, the Court found the relevant 
market was different for each product 
affected by the merger of the steel com- 
panies there involved. 

Naturally, as you narrow the geo- 
graphic limits of the market, you tend 
to intensify the competitive position of 
the companies involved. Thus, in the 
Farmers’ Guide Publishing Co. case.'° 
the Supreme Court reversed the lower 
court which had adopted a national 
market for farm journal advertising 
because it found that the appropriate 
market was the eight states where the 
parties’ newspapers principally circu- 
lated. And, in United States v. Para- 
mount Pictures,'® the Court narrowed 
the market from the exhibition of films 
in theaters generally to the exhibition 
in first-run theaters. 

Equally important in defining a 
market are the products to be included 
within the competitive orbit. The 
decision of the Supreme Court in the 
Cellophane case!*? goes very far in 
clarifying that subject. There, the Court 
approved the inclusion within the rele- 
vant market in a Section 2 case of 
qualitatively distinct substitutes for 
cellophane shown to be reasonably in- 
terchangeable. This significant holding, 
which clearly recognizes the realities 
of present-day competition, substantial- 
ly broadens the scope of market de- 
termination. 

The market having been defined, 
your next step is to determine whether 
your client possesses such power in 
that market coupled with the requisite 





Adareene asd & Steel Co. v. United 

States, 175 U.S. 2 

5. Klors, Inc. 9 * Broadway-Hale Stores, 27 

U. S. Law Week 4253 (decided April 6, 1959) ; 

Fashion Originators Guild v. Federal Trade 

Commission, 312 U. S. 457; International Salt 
Co. Xs United States, 332 U. S. 302. 

332 U.S. 392 at 396. 
:: United States v. Bausch & Lomb oo 


Co., 321 U. S. 707; Schwing Motor Co. v. Hu 
Sales Corp., 239 F. 2d 176; Webster v. Packard 
Meter Car Co., 243 F. 2d 418. 
8. gery States v. Spiele Steel Co., 344 
U. > 495 at 523 
: 246 U. S. 231. 
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intent to exercise the power as to make 
him subject to the charge of monopoliz- 
ing. Of course, if actual control of 
prices or actual exclusion of competi- 
tors from the market is disclosed, there 
is no difficulty in finding both the 
power to control and the intent to exer- 
cise that power. The troublesome prob- 
lem is where the charge is the existence 
of unexercised monopoly power. I 
wish it were possible to say that control 
of some definite percentage of an in- 
dustry establishes the existence of the 
requisite market power. Judge Learned 
Hand, you may recall, said something 
to that effect in his famous dictum in 
the Aluminum case'® when he stated 
that 90 per cent constitutes a monopoly, 
60 or 65 per cent is doubtful, and 33 
per cent is not enough. Judge Hand 
was speaking, of course, of an accom- 
plished monopoly and not a charge of 
monopolizing, but, even so, it is clear 
that there is no single test by which the 
existence of a monopoly, still less the 
existence of unexercised monopoly 
power, may be determined. The best 
summation of the tests to be applied 
that I know of is contained in the 
Columbia Steel case where the Court 
said:!9 


In determining what constitutes un- 
reasonable restraint ... we look rather 
to the percentage of business con- 
trolled, the strength of the remaining 
competition, whether the action springs 
from business requirements or purpose 
to monopolize, the probable develop- 
ment in the industry, consumer de- 
mands, and other characteristics of the 
market. 


In short, you must apply the rule 
of reason and, evaluating all the perti- 
nent factors, determine whether the 
market control in question imposes an 
undue restraint upon competition, and 
whether an intention to impose that 
control upon the market is present. The 
intent, by the way, need not be a 
specific intent except in the case of a 
charge of attempt to monopolize, but 
may be established by showing that 
monopoly power was unlawfully ac- 
quired or was maintained by illegal 
practices or persistent design, that is, 
by abuse of power. To establish the 
requisite intent, it is necessary that 
there be proof, as the Court pointed out 
in the Griffith case,2° that the defend- 


t “has acquired or maintained his 
strategic position or sought to expand 
his monopoly or expanded it by means 
of those restraints of trade which are 
cognizable under Section 1”. 

So we come back in a Section 2 case 
to the same problem which we face in 
determining what constitutes an undue 
restraint of trade under Section 1—the 
existence of that degree of public in- 
jury which justifies characterizing the 
defendant’s position as an unreasonable 
burden upon the competitive system. 

There remains to be considered one 
issue common to most Section 1 and 
many Section 2 cases—what constitutes 
a conspiracy? The concept of con- 
spiracy is one with which we are all 
familiar. It involves the meeting of 
the minds of two or more persons upon 
a common course of action. Few anti- 
trust conspiracies are established by 
direct testimony of agreement. Reli- 
ance must be placed on inferences from 
proof of things done or said by the 
parties. The courts have gone very far 
in inferring agreement from uniform- 
ity of conduct where the parties with 
knowledge that a plan involved con- 
certed action have given adherence to 
and participated in it. The /nterstate 
Circuit,21 Masonite?? and Cement In- 
stitute?* cases are illustrative of such 
holdings. 

The Court of Appeals for the Seventh 
Circuit went too far, however, in the 
Triangle Conduit case*+ in holding 
that conspiracy was established merely 
by a showing of identical conduct by 
competitors each knowing what the 
other was doing. This doctrine of “con- 
scious parallelism” was seized upon by 
the Federal Trade Commission as cre- 
ating in effect a per se rule for the 
establishment of conspiracy. -Fortu- 
nately, the Supreme Court laid this 
notion to rest in Theatre Enterprise v. 
Paramount Film,?° saying: 


..this court has never held that 
proof of parallel business behavior con- 
clusively establishes agreement or, 
phrased differently, that such behavior 
itself constitutes a Sherman Act offense. 


The test of agreement is whether in 
fact the parties did tacitly or expressly 
agree. Uniformity in prices and uni- 
formity in terms of sale are frequently 
the result of competition rather than 


Antitrust Law 


conspiracy. The market prices of most 
homogeneous basic products inevitably 
seeks a common level since the product 
of one producer cannot be sold for 
more than the product of his competi- 
tors. Moreover, discounts and other 
terms of sale are often the result of 
long established custom and practice 
in the industry and again competition 
generally compels uniformity. And, of 
course, each competitor, if he is a live 
competitor, knows the prices and terms 
of sale of his fellow competitors. There 
is no economic justification for the 
doctrine that uniform business behavior 
must stem from agreement and certain- 
ly no legal justification for adopting 
the theory of conscious uniformity as 
conclusive proof of conspiracy. 

There is one class of conspiracies to 
violate the antitrust laws which I have 
great difficulty in reconciling with the 
decisions generally and with sound 
legal principles. I refer to so-called 
intra-corporate conspiracies. It seems 
to be settled law that a corporation 
and its officers acting on its behalf are 
not guilty of conspiring to restrain 
trade when they fix prices or otherwise 
set corporate policies.2° But a different 
rule seems to apply where an agree- 
ment is between a parent and its sub- 
sidiary or between companies con- 
trolled by a common ownership. 

It comes as a distinct shock to me, 
and I believe to most lawyers, to be 
told that an agreement between a parent 
company and its subsidiaries or be- 
tween subsidiaries governing the future 
conduct of company business may con- 
stitute a conspiracy to restrain trade, 
although the same conduct by a com- 
pany and its officers and agents is 
legal. Yet, in effect, that is what the 
Supreme Court of the United States 
held in 1951 in the Kiefer-Stewart 
case.*7 There it was held that the evi- 
dence warranted a finding that it 
was illegal to fix a maximum resale 
price for liquor sold by two distillers, 





9 U Sv. _etane Co., 148 F. 2d 424. 
334 U. 108. 

30. ts Gri th, 334 U. S.1 

21. Interstate Circuit, Inc. v. si S., 306 U. S. 


208. 
oot United States v. Masonite Corp., 316 U. S. 
2B Federal Trade Commission v. Cement In- 
stitute 

24. Triangle Conduit & Coble Co. v. Federal 
ee Conwanee? 68 F. 2d 175. 

346 U. S. 53 

38. Nelson Radio & Supriy. C Co. my Motorola, 
200 F. 2d 911, cert. denie 5 U. S. 925; Union 
Pacific Coal Co. v. United States, 173 Fed. 737 

27. 340 U. S. 211. 
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one of which was a wholly owned sub- 
sidiary of the other. The case did not 
turn upon the ground that the fixing 
of resale prices was unlawful, but 
upon the agreement of the defendants 
to sell only to those wholesalers 
who observed the maximum resale 
price regulations. The Court admits 
that either defendant acting individu- 
ally might have refused to deal with 
wholesalers who resold liquor at prices 
above the maximum, but said: “. . . 
the Sherman Act makes it an offense 
for respondents to agree among them- 
selves to stop selling to particular cus- 
tomers”. 


To me it is difficult to understand 
why something which a corporation 
may lawfully do by arrangement with 
its agents, employees or branch houses 
becomes illegal when a wholly owned 
subsidiary is involved. The fact that 
the two defendants in the Kiefer-Stewart 
case were handling different brands of 
whisky and held themselves out as 
competitors seems to have carried some 
weight with the Court, but the decision 
was rested squarely on the proposition 
that “common ownership and control 
does not liberate corporations from the 
impact of the antitrust laws”. 

The decision in Kiefer-Stewart was 
forecast by what the Supreme Court 
had decided in the earlier Yellow Cab 
case.** There, the corporate defendants 
were controlled but not solely owned 
by a single individual. The charge was 
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a violation of both Sections 1 and 2, so 
that establishment of conspiracy was 
not essential to the validity of the com- 
plaint if the United States chose to rely 
on Section 2. However, the Court left 
no doubt as to its position on the sub- 


ject of conspiracy, saying that unrea- 
sonable restraint “. . . may result as 
readily from a conspiracy among those 
who are affiliated or integrated under 
common ownership as from a con- 
spiracy among those who are otherwise 
independent”. 


In one of the more recent decisions 
of the Supreme Court on this. subject, 
Timken Roller Bearing Co. v. United 
States,2° the Timken Company was 
charged with conspiring in violation 
of Section 1 with two foreign corpora- 
tions in which Timken was a very sub- 
stantial stockholder (50 per cent in one 
corporation and 30 per cent in the 
other) to divide world markets for 
anti-friction bearings. The majority of 
the Court again decided that “. . . com- 
mon ownership or control of the con- 
tracting corporations does not liberate 
them from the impact of the antitrust 
laws.” 

Mr. Justice Jackson, in a dissenting 
opinion, put his finger upon what 
seems to me to be the fundamental 
fallacy in the rule announced in Kiefer- 
Stewart. After pointing out that Gov- 
ernment counsel admitted that the 
Timken Company, acting through sep- 
arate departments or agents, could law- 





fully have done everything that it was 
charged with conspiring with its sub- 
sidiaries to do, he said (page 606) : 


The doctrine now applied to foreign 
commerce is that foreign subsidiaries 
organized by an American corporation 
are “separate persons” and any ar- 
rangement between them and the parent 
corporation to do that which is legal 
for the parent alone is an unlawful 
conspiracy. I think that result places 
too much weight on labels. 


I agree. But we are faced with a con- 
dition and not a theory. How are you 
to advise your corporate clients with 
respect to the legitimate scope of their 
relationship with their subsidiaries? 

It is difficult to define the limits of 
lawful agreements between parent com- 
panies and their subsidiaries because, 
as Mr. Justice Jackson points out, the 
doctrine of intra-corporate conspiracy 
defies logical analysis. In general, | 
should say that all normal intra-com- 
pany arrangements are valid unless 
they are entered into for the purpose 
or have the necessary effect of unduly 
restraining the trade of those outside 
the corporate family. This, I appreci- 
ate, is a delightfully vague generaliza- 
tion, but it is the best I can do in 
applying decisions which, so far as 
they rest on the doctrine of intra- 
enterprise conspiracy, seem to me to 
be unsound. 





28. United States v. Yellow Cab Co., 332 U. S. 
18. 
29. 341 U. S. 593. 
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The Selection of the Federal Judiciary: 





The Profession Is Neglecting Its Duty 


by Ben R. Miller ¢ of the Louisiana Bar (Baton Rouge) 


At least since the Civil War, Presidents have been choosing federal 
judges almost exclusively from the ranks of their own political party. It is 
to the great credit of the American legal profession that practically without 
exception, men appointed to the federal Bench for political reasons have 
put aside all partisan considerations once they donned the judicial robes. 
Mr. Miller points out, however, that the spectacle of partisan selection of 
judges must raise certain questions in the minds of the public and may 
eventually lead to doubt about the impartiality of our courts. It is the duty 
of the profession, he declares, to take a determined stand in favor of the 
selection of federal judges solely on the basis of ability and integrity. 





The organized Bar can engage in no 
more vital activities than those of de- 
fending the courts as an institution of 
our government, yet seeking constantly 
to cause them to fully justify the con- 
fidence of our people. 

In the performance of its obligation 
of assisting the courts to maintain the 
confidence of the people, the organized 
Bar as well as the individual lawyer 
must of course have full freedom not 
only to criticize specific constitutional 
decisions of the courts but also to criti- 
cize the processes by which judges are 
selected. 

The dual duties, seemingly contra- 
dictory, must be reconciled and both 
performed. Criticism should be con- 
structive, reasoned and responsible and 
motivated by the highest of principles. 

We know that mere words in defense 
of the courts, no matter how often or 
vigorously spoken by the organized 
Bar, will not alone cause our courts to 
command the public respect indispens- 
able to the “rule of law”. 

the Preamble to our Canons of 


Professional Ethics recognizes this 
when it states “the stability of Courts 
...Tests upon the approval of the 
people... [and] it is peculiarly essen- 
tial that the system for establishing and 
dispensing Justice be . . . so maintained 
that the public shall have absolute con- 
fidence in the integrity and impartial- 
ity of its administration”. 

Pretermitting the question of the 
validity of enforcement by federal 
troops of controversial and sweeping 
constitutional decisions, this enforce- 
ment method is of itself potentially 
destructive of our form of government; 
in addition, troops cannot secure real 
acceptance of judicial decrees in the 
hearts and minds of our people. 

For judges to be considered and 
accepted as impartial and non-partisan 
or bipartisan arbiters of disputes and 
interpreters of law, the public must 
believe that these judges have been 
impartially chosen. Yet at the present, 
as well as for at least the last one 
hundred years, our federal judges have 
been chosen with political affiliations 


almost entirely that of the President 
making the appointment. 

We as lawyers may understand that 
appointees on such a partisan and 
political basis can become impartial, 
non-partisan or bipartisan in the 
twinkling of an eye and upon the don- 
ning of their judicial robes. But the 
lay public cannot understand such a 
unique characteristic in the American 
lawyer newly made into a judge. 

Every judge of every court—state 
and federal—knows that the Attorney 
General of the United States must pass 
upon the possibility of his promotion 
to or up the federal judiciary ladder. 
We as lawyers may agree this may not 
influence the decision of the judge in 
those cases in which the Attorney 
General appears as counsel. Yet one of 
the lines of the Lord’s Prayer is “Lead 
us not into temptation”. 

We as lawyers may feel that men 
with long careers in agencies of the 
government can make impartial judges 
in litigation involving those agencies. 
This too the public, and even other 
lawyers, may find difficult to accept. 


Judicial Selection ... 
Some Questions 

Again, we may feel that filling fed- 
eral judicial positions almost exclu- 
sively with men without prior judicial 
experience and often in their later 
years is not too unsound. But the lay 
public wonders why more promotions 
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—from the state judiciary as well as in 
the federal judiciary itself—would not 
be a wise principle of judicial selection, 
inasmuch as sound promotion systems 
are observed in all other phases of our 
life and industry; and why men should 
be first named to our courts and ex- 
pected to learn a most difficult and very 
strenuous job at ages near those at 
which their “counterparts” in business 
and in industry are being retired. 

And can even we as lawyers fail to 
.recognize the danger to the courts as 
an institution if the Department of 
Justice continues to exercise such a 
dominant influence over the selection 
to, and promotion in, the courts before 
which it has become the chief litigant? 

The facts cannot be disputed, though 
of course, conclusions may differ. 


A résumé showing the practice of 
each Administration, be it Democratic 
or Republican, of appointing almost 
exclusively from its own party, going 
at least as far back as the Civil War, 
was contained in the report of the 
Federal Judiciary Committee of the 
Bar the 
House of Delegates in February, 1956. 


American Association to 


Each President, at least since the 
Civil War to this very moment, has 
appointed federal judges almost entire- 
ly from members of his own political 
party, and ranging from a low of 82.2 
per cent to a high of 98.7 per cent. 
Mr. Eisenhower’s percentage is approxi- 
mately 97 per cent. 

When Cleveland became President in 
1884, the Federal Judiciary was better 
than 95 per cent Republican. Not a 
single Democrat had been named to the 
Supreme Court since 1861. And it was 
not until the third term of Franklin D. 
Roosevelt that the Federal Bench was 
predominantly of the Democratic Party. 


In most marked contrast to the 
historical partisan practices by both 
political parties in this country is the 
example of the late Earl Jowitt of 
England. While Lord Chancellor for 
six years he appointed eighty-one 
judges or about one third of all the 
judges of Britain, yet only two were 
drawn from his own political party. 

Mr. Rogers, while Deputy Attorney 
General, in a speech at the Regional 
meeting in Denver in 1957, stated that 
at the beginning of the Eisenhower 
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Administration “Over 80 per cent of 
the federal judges had been appointed 
during Democratic Administrations”. 
It is also a fact, however, that at the 
beginning of the first Franklin Roose- 
velt Administration approximately 72 
per cent of the judges had been ap- 
pointed during Republican administra- 
tions. It appears clear from history 
that only a sufficient tenure in office is 
needed for such an imbalance to occur 
under either Republican or Democratic 
administrations. 

If the practice is to be stopped, some 
President must do it. True, there has 
been and will be senatorial pressure, 
but each President in recent years, in- 
cluding Mr. Eisenhower, has had a 
Senate in which approximately half of 
the states have no senators from the 
President’s own party to bring such 
pressure. 


It was my privilege to have served 
almost nine years on the Federal Judi- 
ciary Committee of the American Bar 
Association—during the last three and 
one-half years of President Truman’s 
Administration and the first five and 
one-half years of President Eisenhower’s 
Administration. As incomplete as our 
data were on the political background 
of the various appointees, the active 
partisan background of most appointees 
under both administrations is rather 
clearly shown by these facts: 


Appointments by Mr. Truman during 
that period include these: 

One was a brother of a Democratic 
United States Senator. 


One was a son of a Democratic 
United States Senator. 

One had himself served an interim 
appointment as a Democratic United 
States Senator. 

Two were former Democratic attor- 
neys general of their state. 

One was a former Democratic gov- 
ernor. 


One had managed a Democratic 
governor's successful campaign. 

Two had been delegates to the Demo- 
cratic National Convention. 

Six had been Democratic members 
of their state legislature. 

Two others had occupied responsible 
Democratic party positions in their 
state. 








Ben R. Miller is a member of the 
House of Delegates of the Associa- 
tion and is a former member of the 
Association’s Committee on the Fed- 
eral Judiciary. He practices in Baton 
Rouge, Louisiana. 





Similar appointments by Mr. Eisen- 
hower included these: 

One was a former Republican Sen- 
ator. 

One was the law partner of a Repub- 
lican Senator. 

One was the campaign partner of a 
Republican Senator. 

One was a former Republican gov- 
ernor. 

Four were former Republican Con- 
gressmen. 

One was the law partner of a former 
chairman of the Republican National 
Committee. 

One was at the time of his nomina- 
tion, Republican National Committee- 
man. 

One was a former member of the 
Republican National Committee. 

Six were delegates to Republican 
National conventions. 

Five were former Republican mem- 
bers of their state legislatures. 

Three were campaign directors for, 
appointees to special positions by, an 
unsuccessful Republican nominee for 
president. 

One was an unsuccessful Republican 
candidate for Congress and later for 
state attorney general. 

One is the husband of a Republican 
National Committeewoman. 
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One was a Republican state chair- 
man. 

Two were Republican county chair- 
men. 


Promoting Judges... 
The Appellate Courts 

Rare, indeed, was it during these 
nine years that appointees by either 
President Truman or President Eisen- 
hower had prior judicial experience in 
any court. And as for promotions with- 
in the Federal Judiciary, data obtained 
about two years ago from the Adminis- 
trative Office of the United States Courts 
show that of twenty-two appointments 
by President Eisenhower to appellate 
courts, only seven were from lower 
courts. Yet this was a slightly higher 
percentage than during President 
Roosevelt’s Administrations, for of fifty- 
four such appointments to appellate 
courts only eighteen were from lower 
courts. It may surprise you to know 
that in this particular respect President 
Truman’s record was fifteen such pro- 


motions out of a total of twenty-seven 
appellate court appointments. 


The late and revered Arthur T. 
Vanderbilt, on December 5, 1956, 
wrote me that “The record which the 
appointing power has made in the Fed- 
eral Government is far from what it 
should be and it will only improve as 
the appointing power is forced by the 
Bar to respect its opinion.” 


In a lecture he delivered February 
23, 1956. Chief Justice Vanderbilt said 


this: 


. the decisions of a bipartisan 
court in cases involving political issues 
have much more weight with both the 
legal profession and with the public 
when they are unanimous or substan- 
tially so, than would be decisions of a 
court chosen exclusively or prepon- 
derately from one _ political party. 
Paradoxical though it may sound, a 
bipartisan judiciary is the only practi- 
cal way in this country to achieve a 
non-partisan judiciary, and who would 
deny that all justice should be non- 
partisan? 
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The organized Bar must fulfill its 
obligation of protecting the courts as 
an institution of our Government. It 
can best do so, however, by vigilant 
and militant efforts to change the selec- 
tion process for federal judges in such 
a manner as to cause our people to 
have full confidence in the impartiality 
and non- or bipartisanship of the 
judges so selected. Then and only then 
will our people accept and abide by 
their decisions. 


It is understandable why lawyers 
hesitate to criticize processes by which 
the federal judges before whom they 
practice were selected. The reluctance 
to speak out against a prospective ap- 
pointee not really meeting the high 
standards which should be observed is 
also understandable. Yet such are the 
duties our profession should courage- 
ously assume. But often and for far 
too long have we failed to be forthright 
and militant in facing up to these 
obligations. 


Wi. are the hallmarks of a good lawyer? A lawyer’s general reputation 
among his clients and fellow lawyers is a useful indication of his professional 
capabilities. The prospective client can perhaps discreetly discover the attitudes 
of other clients, and, while he may not be able to ask another lawyer for an ap- 
praisal of a candidate, there are factors which he can ascertain and evaluate: 


¢ What other companies does the attorney, or his firm, represent? 


¢ What standings and reputations do these companies have in their fields? 


¢ To what extent is the candidate active in bar affairs? 


© Does he or his firm have a relationship with a law school or bar group de- 
voted to continuing education of lawyers? 


¢ Has he ever participated in a forum or symposium conducted by such an 


organization? 


¢ What status do the rating agencies assign to him or his firm? 


¢ What training has he had, and what is his professional history? 


—Lawrence A. Sullivan, How To Choose and Use a Lawyer, 35 Harv. Bus. 
Rev. 62-63 (September-October, 1957). 
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Administrative Law: 


Limited Pretrial Procedure 


by Lloyd Buchanan °¢ of the District of Columbia Bar 


Pretrial procedure has proved a great help in many courts in shortening 
trials, narrowing issues and encouraging settlements. Mr. Buchanan pro- 
poses the use of a limited form of pretrial in cases pending before admin- 
istrative agencies, pointing out how pretrial can be adapted for use by 


such agencies. 





The work of Judge Alfred P. Murrah, 
as Chairman of the National Pretrial 
Committee, the late Chief Justice Arthur 
T. Vanderbilt and others in broadening 
the scope, enhancing the value and ex- 
tending the use of pretrial procedure is 
well known. I would dwell briefly on a 
situation where such procedure is not 
generally established and where oppor- 
tunity therefor is limited. 

Whatever similarity between formal 
administrative and judicial hearings 
may be claimed or denied (sometimes 
recognized), the advantages which ad- 
here to pretrial conferences in the latter 
are likewise present or available in the 
former. Administrative hearings in- 
volve complex and important issues. 
Should we deny to such proceedings, 
wilfully or through neglect, the advan- 
tages of application of pretrial proce- 
dure? 

The procedure before some federal 
administrative agencies readily lends 
itself to pretrial conferences. Thus the 
C’vil Aeronautics Board, with hearings 
focused, if not always held, in Wash- 
ington, can without. inconveniencing 
litigants call on attorneys to foregather 
for formal pretrial conferences. On the 
other hand, cases before the National 
Labor Relations Board are heard in 
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various parts of the country; it would 
entail inordinate expense and delay to 
call the parties and the hearing ex- 
aminer together before the time set for 
actual hearing. 

Nevertheless, denied the opportunity 
provided by formal pretrial procedure, 
the hearing examiner can, with the co- 
operation of counsel, develop and fol- 
low an effective and important pretrial 
procedure. On occasion a lawyer will 
be uncooperative, this reflecting the 
merit or lack of merit in his case, pos- 
sibly preconceived notions, his own 
personality, or a combination of these 
or other factors. On the other hand, 
however cooperative, lawyers are usu- 
ally cautious and for that reason are 
sometimes reluctant or slow to limit 
issues and to stipulate facts. 

National Labor Relations Board 
hearings, because they are so intensely 
litigated, provide a challenging, even 
difficult field and at the same time a 
useful and very interesting one. Begin- 
ning with examination of the formal 
pleadings, the hearing examiner can 
wonder and certainly inquire whether 
the apparent issues raised are in fact 
real issues. For example, there may be 
a denial or denial of information and 
belief concerning commerce or con- 


cerning the existence of a labor organi- 
zation. Occasionally these indicate a 
substantial issue which, beyond the 
hearing itself, will be litigated before 
the Board and the courts. More often, 
however, the denial is but formal and 
there is no intent to contest the allega- 
tion. 


Whether or not an apparent issue 
must be litigated can usually be ascer- 
tained by direct but friendly questions 
put to counsel by the hearing examiner. 
Many stipulations can thus be entered 
into, removing from the arena but not 
from the forum questions concerning 
which there is no dispute. 


Here also, by citing elements in- 
volved but which are not in issue, one 
can direct the course which the evi- 
dence should follow. It is a truism that 
no proof is needed where no issue is 
raised. Yet counsel, having prepared 
to prove all the elements of his case, 
will undertake to do just that even 
where his position is not challenged 
and his proof is unnecessary. Opposing 
counsel, on the other hand, although 
he has admitted the element involved, 
will see here a challenge which he must 
take up and, by his experience and 
skill, attempt at least to weaken. Such 
efforts by counsel must be limited in 
the proper conduct of a hearing. 


Insofar as admissions and stipula- 
tions are concerned, the hearing ex- 
aminer should not attempt to compel 
action by counsel. Only the latter can 
know and declare that, where an issue 
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appears to exist, there is in fact no 
issue at all. Yet the hearing examiner 
may properly and should encourage 
stipulations where they are proper. 
This latter condition may appear to 
pose an insurmountable problem. But 
eschewing any attempt to limit counsel 
in the presentation and development 
of their case, the hearing examiner can 
accomplish much by questions put to 
counsel without attempting himself to 
answer those questions. 


Whatever words are used in this con- 
nection, the technique calls first for the 
reminder to counsel that they are ex- 
pected to cooperate in the interest of 
fair and expeditious procedure. They 
must then be assured that their right 
to litigate all issues is fully recognized 
where issues really exist and there is 
a need, perhaps little more than a 
desire, to litigate. If it be necessary 
to go beyond this, counsel can be ad- 
vised that prolongation is not an end 
in itself and that obstacles should not 
be interposed merely in the hope that 
a windfall may develop. Yet, hardly 
faint-hearted, counsel may be reluctant 
or wary to the point of uncooperative- 
ness. 


Having said that compulsion should 
not be attempted, are we, the hearing 
examiner, litigants, and all other coun- 
sel, left to the tender mercies of a 
single recalcitrant attorney, whatever 
his motives or understanding? Fortu- 
nately, we are not. Whatever his 
general attitude on a given point may 
have been, the pretrial discussion has 
brought forward the specific question 
whether he proposes and is prepared 
to maintain, prove and test his position. 
Counsel knows whether or not he is 
thus prepared and whether he can make 
a show of maintaining that position. 
In my own experience, counsel has 
never stated that he intends thus to 
proceed when, as the development of 
the hearing will indicate, he was not 
prepared and did not intend to do so. 
Surely whatever his attitude, counsel 
will not want to expose himself to 


embarrassment which would be all too 
evident. 


While not within the scope of pre- 
trial procedure, a further litigational 
stenosis may here be mentioned be- 
Cause of its related object to limit the 


scope of the testimony. An issue may 
be fully created by an allegation and a 
general denial thereof submitted under 
the rule that an answer “shall specifi- 
cally admit, deny, or explain each of 
the facts alleged in the complaint . . .”4 
Under this rule a respondent need not 
set forth or even mention an affirmative 
defense, however helpful it might be in 
limiting the proof and understanding 
the issues were such defense stated. 

Thus, for example, to an allegation 
that employees were discriminatorily 
discharged because of their union ac- 
tivities, an employer may merely say, 
“°Tain’t so!” Conceivably the employer 
may defend on various grounds, among 
them that the employees quit of their 
own volition; that they were discharged 
for inefficiency or any other of a host 
of reasons which come under the head- 
ing of just cause; or that the dis- 
charges were due to economic and non- 
discriminatory causes. A pretrial query 
in this connection may elicit no more 
than a statement that counsel stands 
on his general denial. Yet here, as in 
a host of other situations which arise 
during a hearing and which threaten 
prolongation and delay and needless 
lengthening of the record, the hearing 
examiner is not without recourse. Seek- 
ing the facts, he is not limited to the 
role of spectator in a battle of wits 
between counsel. In the instance cited, 
when counsel for the respondent at- 
tempts to cross-examine a witness on 
such matters as would refer to his 
voluntary quitting or inefficiency, the 
question of materiality can be put to 
counsel. At that point he must disclose 
his defense or desist from such ques- 
tioning, whatever he may later show. 

In this last, as in the “host of other 
situations” to which I have referred, 
the hearing examiner like the judge 
can and must properly perform his 
functions in the conduct of a hearing. 
It is not the purpose of this article to 
consider such other situations. But it 
is relevant and it may be of interest to 
cite instances of questions which I 
have asked during necessarily limited 
pretrial discussions within the one-year 
period immediately preceding the prep- 
aration of this article. These are cited 
in inverse order as they occurred, and 
without any attempt to assess relative 
importance. 


Pretrial and Administrative Law 





Lloyd Buchanan was admitted to 
the New York Bar in 1929. Domi- 
ciled in California, he is now a trial 
examiner with the National Labor 
Relations Board in Washington, D.C. 





1. Can counsel stipulate concerning 
the status, as supervisors or rank and 
file employees, of various persons 
named in the pleadings? 


2. Is there a real issue concerning 
the appropriateness of the unit alleged 
for collective bargaining? 


3. Are failure and refusal to reinstate 
denied, or is the denial only that these 
have occurred “at all times since the 
layoff”? 


4. To what extent, in view of an 
earlier finding of discrimination be- 
cause of discontinuance of overtime, 
is the respondent employer willing to 
modify its denial that it discriminated 
because of its continued failure to as- 
sign overtime work? 


5. What is the basis for alleging that 
restraint of a supervisor is a violation 
of the Labor Management Relations 
Act? 


6. Is a certain allegation of purpose 
necessary? (If it be superfluous, no 
testimony will be received concern- 
ing it.) 

7. What specific distinction do the 
respondents, union and union repre- 
sentatives, intend when they deny an 
allegation concerning strike activities 
but admit that they engaged in the 
strike? 





1. National Labor Relations Board Rules and 
Regulations, Series 7, as amended, $102.20. 
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8. Are the allegations of labor or- 
ganization and discharge really in 
issue, or are the denials only formal 
and perfunctory? (In one case, unlike 
many others, both of these issues had to 
be proved.) 

9. Where agreements referred to are 
lengthy, will counsel indicate the por- 
tions that are material to the issues 
before us? 

10. Just what are the issues? (The 
answer in this case was inartistic, to 
say the least, and reflected a confusion 
of the complaint with the original 
charge. Permission was granted to 
amend the answer.) 

11. Beyond certain stipulated facts, 
is the record of a prior proceeding in 
issue and must the trial examiner ex- 
amine that entire record? 

12. Where the answer admits that a 
“substantial number” of employees was 
laid off, is there any issue concerning 


The President’s Page 
(Continued from page 422) 


The Conference of the 
Inter-American Bar 
Association 

The eleventh biennial conference of 
the Inter-American Bar Association 
was held at Miami, Florida, during the 
week of April 12 to 19. The Florida 
Bar, the University of Miami and the 
Dade County Bar Association were 
hosts for the Conference. Our past 
President, Cody Fowler, of Tampa, 
presided over the meetings as President 
of the Inter-American Bar Association. 
Arrangements for the meeting were 
under the direction of William Roy 


the number and identity of those 
employees? 

13. Are the commerce facts as alleged 
and the question whether the employer 
is engaged in interstate commerce real- 


ly in issue? 

14. What are the facts concerning 
existence of various contracts which 
are differently referred to in the charge, 
the complaint, and the answer? Can 
counsel stipulate concerning such 


facts ?? 

It is clear that whatever the extent 
and results of pretrial investigation 
and negotiation, and these vary widely, 
the need generally exists, before testi- 
mony is received, to define and limit 
the issues to be tried. It is equally 
clear that pretrial procedure should be 
adopted to save time and to enable 
concentration on the issues without or 
with less divagation to non-essentials. 





2. I would further cite in this connection two 
cases heard since the above list was prepared. 
In the first of these there were numerous pre- 
liminary motions, including a motion to dismiss 
on six different and detailed grounds. These 
motions were made and ruled on when the case 
opened for hearing. Stipulations were then pre- 
pared and noted concerning the nature of the 
work and the extent thereof. With a brief state- 
ment of position by the General Counsel, which 
limited the issues and satisfied the respondent’s 
counsel that the defense could be narrowed 
considerably, we were ready for the first wit- 
ness at 3 p.m. Although there was no proceed- 
ing which bore the label of prehearing confer- 
ence, all of this in effect was such a conference, 
and the matters covered at that time together 
with other stipulations subsequently entered 
into would have been ae yond included in a 
prehearing conference had one been formally 


Vallance of Washington, D. C., the 
long-time Secretary-General of the As- 
sociation. 

The following American countries 
were represented by delegates of their 
established bar organizations: Argen- 
tina, Bolivia, Brazil, Chile, Colombia, 
Costa Rica, Equador, Guatemala, Haiti, 
Mexico, Nicaragua, Panama, Para- 
guay, Peru, Uruguay, Venezuela, and 
the United States. The largest delega- 
tion was from Argentina which arrived 
in two chartered airplanes. It was com- 
posed of some eighty delegates, plus 
members of their families. No official 
delegation attended from Cuba, but 
two Cuban lawyers arrived during the 
course of the meeting and distributed 
a statement seeking to justify the revo- 
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scheduled. Needless to say the hearing was ma- 
terially shortened by the cooperation of counsel 
and the elimination of considerable testimony. 

In the second case it quickly became evident 
that one party was relying on certain records 
and that other related data, not then available 
in usable form, were needed. Although the 
hearing was short, examination was post- 
poned while records were examined and sum- 
marized for submission at the hearing. This 
work, including the agreement to summarize 
the material for our use, could and should 
properly have beeen made the subject of in- 
quiry before the hearing opened: it would 
have been covered by a gin rig conference. 
In this instance, while it would have been in- 
dicated in a preliminary conference, the rel- 
evance of and need for records did not become 
apparent to me until several witnesses had 
testified. 


lutionary trials of the Castro regime in 
Cuba. 

It was only possible for me to attend 
the opening session of the Conference, 
which I addressed, and the closing 
banquet. I did have an opportunity to 
talk to a number of the delegates per- 
sonally. I am much impressed by the 
value of this organization, both to the 
legal profession and to the solidarity 
of the Western Hemisphere. I should 
like to urge membership and partici- 
pation in the Inter-American Bar As- 
sociation by more of our members. 
Those interested should contact the 
Secretary-General, William Roy Val- 
lance. 

The next Conference will be held at 
Bogota, Colombia. Dr. Mauricio Mac- 
Kenzie, of Bogota, is the new President. 

















Comparative Law: 


The Law Courts of Scotland 


by S. G. Kermack, C.B.E. °¢ 


Sheriff Substitute of Argyll 


In this interesting account of the structure and functions of the law courts 
of Scotland, the author brings out several points that will probably surprise 
American readers. Most lawyers in the United States are aware of the fact 


that Scotland has its own system of law, but few of us know just how dif- 
ferent Scottish law is from English law, and no doubt even fewer have any 
information at all about the organization of courts in Scotland. And the 
citizens of Dodge City and Laramie may be somewhat surprised to learn 
what the word “sheriff” means in Edinburgh. 





Those members of the American Bar 
Association, many no doubt with Scot- 
tish affiliations, who took the oppor- 
tunity after the London proceedings of 
visiting Scotland and meeting the Scot- 
tish Bench and legal profession in 
Edinburgh may have learnt something 
of the relations and differences of 
England and Scotland in the legal 
sphere. They may, however, care to 
have a sketch of the individual position 
of the Scottish legal establishment and 
its legal system. Indeed they, and also 
those who did not take the trip north, 
may have been intrigued by the exist- 
ence of such a system at all. Knowing 
that the Sovereign, the Parliament and 
the Government of both countries are 
one and the same, they may have been 
surprised to find that the legal adminis- 
trations are completely distinct. If 
they imagined that the relationship be- 
tween them was something after the 
nature of the federal and state systems 
of their own country, they would find 
that they were mistaken. 

The explanation is primarily his- 
torical and a matter of constitutional 
law, but it is a position which is just 


as much prized today as when it was 
instituted and which no one would 
seek to change. It rests of course on 
the union which took place in 1707, 
two and a half centuries ago. It is not 
the purpose of this article to deal with 
the effect as regards the legislative or 
the administrative fields, but it is to 
confine itself, as far as possible, to the 
question of the judiciary, for these 
other questions would lead too far 
afield. 

It is important, however, to notice 
that Scots law is as distinct from Eng- 
lish law now as it was in its origin. 
Much assimilation has naturally taken 
place by legislation and also by the 
unlikelihood of different answers being 
right to the same questions. This is 
particularly so as regards tort (in 
Scotland “reparation”) and in con- 
tract. Even in these fields there are 
considerable differences. The English 
doctrine of consideration in contract, 
for instance, is entirely absent from 
Scots law. On the other hand, in family 
law, land law, succession, criminal law, 
trusts and naturally procedure, except 
to the very limited extent that they 





have been assimilated by statute, Scots 
and English law do not correspond 
and give each other little assistance. 


With this very summary and per- 
haps misleading generalization, one 
‘can turn to the judicial organization 
itself, remembering that the difference 
of that organization is the symbol of 
the difference of the law. To anyone 
who wishes to pursue the general ques- 
tion, a paper read by Professor T. B. 
Smith, Professor of Civil Law at Edin- 
burgh University, entitled “The Union 
of 1707 as Fundamental Law” and 
republished in Public Law, Summer, 
1957, is recommended. 

The definitive provision on the ex- 
clusive rights of the Scottish courts 
as part of the constitutional law of 
Great Britain is Article 19 of the 
Treaty of Union. It provides for main- 
tenance and preservation of the courts 
of Scotland with the full authority 
which they have always claimed and 
exercised and enacts that no cause in 
Scotland shall be cognizable by the 
Courts of Chancery, Queen’s Bench, 
Common Pleas or any other courts in 
Westminster Hall and that the said 
courts or any others of the like nature, 
after the Union, shall have no power 
to cognize or alter the acts or sentences 
of the judicatories within Scotland, or 
stop the execution of the same. 

The unlikelihood of Scottish courts 
attempting a corresponding inroad on 
the jurisdiction of English courts no 
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doubt accounts for the provision being 
one-sided. As Professor Smith points 
out, “such an incorporating Union, 
maintaining complete severalty of ad- 
ministration of justice, may well be 
unique”. 

It is not therefore surprising that 
though the courts of Scotland have 
altered in many respects since the 
union of 1707, the main structure re- 
mains the same, as indeed that article 
provided. Its development has been 
often different from that of England. 
There is however, one resemblance. 
This is the centralized nature of the 
Supreme Court, which is maintained 
entirely in the capital, Edinburgh, just 
as the Supreme Court in England is in 
London. There are no courts of first 
instance forming part of the Supreme 
Court in other centers, as is the case 
often in America and in most Con- 
tinental countries, and only the Crimi- 
nal Court goes on circuit to other 
cities. The primary reason is again 
historical and is no doubt contributed 
to by the small size of the population, 
about five million, approximately the 
same number for instance as there are 
in the State of New Jersey. It does, 
however, present the anomaly that the 
main commercial center and the largest 
city is Glasgow, with a population of 
a million. 


Courts in Scotland... 
An Over-All Picture 

It is perhaps better to give first an 
over-all picture of what courts function 
in Scotland before dealing with them 
in greater detail. It should be noticed 
that a somewhat greater proportion of 
the work is done by professional 
judges than in England. Thus in addi- 
tion to the Supreme Court, there is 
the Sheriff Court, also staffed with 
professional lawyers. It does much of 
the criminal work which is done in 
England by benches of lay magistrates, 
and it has, incidentally, a much wider 
jurisdiction in civil cases than is given 
to the County Court Judges, though 
also professionally barristers, who 
stand in somewhat the same relation- 
ship in England as regards civil mat- 
ters. There are, however, lay judges, 
Justices of the Peace and Police 
Magistrates, who deal with minor 
criminal charges but to a less degree 
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and with a more limited jurisdiction. 

At this stage it should be emphasized 
that as regards lower courts, jurisdic- 
tion is what has been given them by 
statute or to a certain extent by custom, 
while the Court of Session was the 
King’s Court, which for that reason, 
had an over-riding jurisdiction and 
originally was only limited by his 
power or desire to regulate the ad- 
ministration of justice, a situation less 
likely to be created in later periods 
when logical reasons were sought for 
the setting out of a system of courts 
or when revolutionary movements, as 
in France, led to similar results. 

The High Court in England and the 
Court of Session in Scotland have 
therefore an air of prestige and pre- 
dominance over other courts in these 
countries, rather than being the apex 
of a systematic set-up of otherwise 
equally important courts. They do not 
really correspond to the Supreme Court 
of the United States, which owes its 
prestige to other factors, principally 
in our eyes, to its position in the Con- 
stitution. It seems that the United 
States, inheriting as it did the English 
idea, has to a large extent succeeded 
in changing from the original view- 
point to the newer. In the older coun- 
tries, this has not taken place to any- 
thing like the same extent. 

As a consequence the Supreme Court 
first demands attention. If it be asked if 
it has both civil and criminal jurisdic- 
tion, the answer is that it has and 
that the same judges deal with both, 
but as theoretically an entirely differ- 
ent court. The civil court is the Court 
of Session; the criminal court is the 
High Court of Justiciary. The Court of 
Session is headed by the Lord Presi- 
dent; the High Court of Justiciary by 
the Lord Justice General, who is the 
same person. Each court consists in 
addition of fourteen judges. 

The Court of Session is both a court 
of first instance and an appeal court. 
Seven of its members sit individually 
to try cases in first instance, known 
as Lords Ordinary, and collectively as 
the Outer House. The other eight, the 
senior ones, are formed into two divi- 
sions, the First and Second Division 
of the Inner House with permanent 
presidents. These presidents are, how- 
ever, appointed direct and not by 





seniority, usually from being Lord 
Advocate, the political and executive 
head of legal affairs in the Govern- 
ment, resembling the Attorney General 
in England and America. The two 
divisions are equal in status and the 
work is distributed between them. 
There is nothing to prevent any of the 
judges sitting in any capacity but 
though judges of the Divisions occa- 
sionally sit in first instance to help 
congested dockets, this is not very 
common. In any event, three judges 
are a quorum for a Division. They 
hear appeals not only from the Outer 
House but from the Sheriff Court and 
other courts as well. 

In old days the Court of Session 
was accustomed to sit all together and 
perhaps a bench of fifteen judges is a 
little difficult to visualize. It is, how- 
ever, possibly a consequence of this 
that it retains the power which it exer- 
cises on occasion to use a procedure 
analogous to what the French would 
call sitting toutes chambres réunies. 
Thus a case may be referred to a bench 
of seven judges or to the whole Court. 
This has a consequence of considerable 
use, for so sitting it can overrule a 
precedent in one Division in the past. 
This power, though not very often 
exercised, is a useful incursion on the 
principle that a court is bound by its 
own decisions. 

The Court of Session has universal 
civil jurisdiction in all matters of civil 
right over the value of £50, but, as 
will be seen, concurrently in most cases 
with the Sheriff Court. The curious 
position results that it is for the party 
suing (“pursuer” instead of the Eng- 
lish and American “plaintiff”’) to 
choose whether he will bring his action 
in the Court of Session in Edinburgh 
or in the Sheriff Court of the county 
where the defender is subject to suit 
and where, of course, expenses are 
lower. In fact the great majority of 
actions are brought in the Sheriff 
Court. There is the exception, however, 
that where a pursuer wants and is able 
to have his case tried by a jury, he 
gets his action transferred to the Court 
of Session because the possibility of 
jury trial in the Sheriff Court is very 
restricted. Jury trial in civil cases, 
which was introduced in the 1820’s on 
an English model, has in recent years 
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been greatly limited in England, but is 
still much in use in Scotland because 
by statute, pursuers are entitled to 
insist on it. There have been proposals 
to limit their rights to do so. 

Exclusive jurisdiction in divorce and 
nullity cases is retained in the Court 
of Session. 

There is one other feature of the 
Court of Session which has always dis- 
tinguished it from the High Court in 
England. There was never any separate 
Court of Chancery which administered 
equity. The Court of Session has al- 
ways claimed to administer equitable 
doctrines and remedies, and thereby 
has avoided the anomalies of the di- 
vision between law and equity. It al- 
ways claimed to combine the two by 
virtue of its nobile officium. Naturally 
the question of whether it is adminis- 
tering the one or the other at any 
particular moment remains somewhat 
vague but it results that certain spheres 
of decision, particularly as regards 
trusts, can only be applied for here, 
as no other court has nobile officium, 
although the Sheriff Court is admitted 
to have some of the other equitable 
remedies. Thereby another type of ex- 
clusive jurisdiction arises in the Court 
of Session. As an example might be 
given the power to reform the pur- 
poses of a charity when necessary (cy 
pres). 

In spite of the Court of Session be- 
ing the Supreme Court of Scotland and 
of her retention of her legal system, 
there is none the less an appeal from 
it to the House of Lords in London, 
not of course, to the whole house, but 
to its judicial component. This was 
established soon after the Union by 
analogy. But the appeal is on Scots 
law alone. It is unnecessary to discuss 
whether the English judges, of whom 
exclusively the House of Lords was for 
long composed, were ideally fitted to 
administer a system of law in which 
they were not trained or whether their 
decisions were sometimes colored by 
the system which they did know. The 
modern judicial House of Lords by 
law contains certain Scots judges and 
the chance of its diverging from Scots 


law in cases from Scotland is now 
Minimal. 


The High Court of Justiciary is, as 
has been pointed out, the supreme 


criminal court and is entirely separate 
from the Court of Session, though 
identical in the personnel of the judges. 
Its status is also protected by the 
Treaty of Union. In many countries, 
the view is taken that civil and crimi- 
nal judges should be entirely different, 
but Scotland, even more than England, 
has taken the opposite stand-point. On 
the other hand, she is to be classed 
among those countries who hold that 
prosecution of crime should be in the 
hands of the Crown or State, and this 
has long been the position of affairs. 
Private prosecution of crime is un- 
known in practice and almost in the- 
ory. This is a distinction from England 
where the Director of Public Prose- 
cutions is a much more recent in- 
stitution with far from universal scope. 
Public prosecution is, of course, a 
recognized feature of continental Euro- 
pean countries and this is one of the 
similarities to them which Scotland has 
retained from past association with 
them. This is in distinction to the 
medieval picture of the judge presiding 
over parties who had challenged each 
other and dispute before him. There 
is a Crown Office which is responsible 
for controlling the bringing and conduct 
of prosecutions. It is under the Crown 
Law Officers, the Lord Advocate and 
his second, the Solicitor General, with 
four Crown counsel who actually con- 
duct prosecutions before the High 
Court, and a complete service, the 
Procurators Fiscal, who conduct prose- 
cutions in the Sheriff Court. It is they 
who decide whether a prosecution is 
to be brought and before what court 
and what steps are to be taken. There 
is no suggestion naturally that they 
should act in any other spirit than one 
of fairness and justice. 

It will be noticed that this intro- 
duces a great distinction both from 
English practice and from Continental 
models. There is no enquiry in public 
before a magistrate or bench of magis- 
trates who decide to commit or not 
to commit a man for trial. On the other 
hand, the prosecutor does not conduct 
his private enquiry in collaboration 
with an official (juge d’instruction in 
France) and under his direction. The 
prosecutor has a comparatively free 
hand, subject to getting advice from 
his superiors. There is no suggestion 
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that the working of the system is in 
any way arbitrary. It is a testimonial 
both to the system itself and to its 
administration, in spite of the exist- 
ence of a different system across the 
Border, that everyone seems perfectly 
satisfied with it. 

Certain crimes—murder, treason, 
rape—are exclusive to the High Court, 
but a considerable number of other 
crimes according to their seriousness 
are in fact sent to the High Court by 
the Lord Advocate and others may be 
remitted either on plea of guilty or 
after trial for sentence, by the Sheriff 
to the High Court, if he considers the 
sentence he can award is insufficient 
in the particular case. 

The members of the High Court also 
sit as an appeal court in criminal 
matters as the Court of Criminal 
Appeal. To it are taken appeals from 
convictions by juries sitting either in 
the High Court itself or in the Sheriff 
court. It also sits in a different capac- 
ity to hear appeals on points of law 
from decisions of summary criminal 
courts such as the Sheriff's Summary 
Court. 

The High Court is final in criminal 
appeals and there is no appeal to the 
House of Lords as in civil cases and 
as is possible in criminal cases in 
England. 

The Sheriff Court to which we now 
come is an interesting case of develop- 
ment. The Sheriff was originally a 
royal official both in England and 
Scotland who had a variety of duties 
on the King’s behalf. It is only in 
Scotland, however, that he remains 
an essential part of the judicial ma- 
chinery. Juvenile delinquents have been 
known to compare him unfavorably 
with the quite different type of sheriff 
with whom they are much more 
familiar in Wild West films! By the 
nineteenth century the sheriffs were 
members of the Bar who were part- 
time judges in the different counties. 
Sir Walter Scott, for instance, was 
Sheriff of Selkirkshire. The sheriffs, 
not being continuously resident in their 
sheriffdoms, deputed powers to local 
practitioners who were on the spot and 
they came to be known as sheriffs- 
substitute. Eventually the Crown took 
over the appointing of these as well, 
and it is they who now form the resi- 
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dent courts in the county. Most of 
them have been appointed from the 
Bar, though a few have been solicitors. 
There are nearly fifty of them, and 
they form a general series of first in- 
stance courts, dealing with the bulk 
of civil and a large proportion of 
criminal cases. Small wonder if they 
regard their nomenclature of “substi- 
tute” as liable to misconstruction, par- 
ticularly outside legal circles! The 
sheriffs, sometimes known as sheriffs 
principal, now diminished in numbers, 
can hear appeals in civil matters from 
the sheriff substitute and two of them, 
Edinburgh and Glasgow, are full time 
appointments. The first instance courts 
are the sheriffs substitute and are in 
practice alluded to as sheriffs, as which 
they will be spoken of here. 


Owing to the thinly populated nature 
of the country except the central in- 
dustrial belt and part of the east, and 
to the difficulty of communications, 
the sheriffs vary greatly in the amount 
of work they have to do and accord- 
ingly are not all on the same salary 
basis. Nine sheriffs in Glasgow get 
through a great quantity of work and 
one in an outlying county may find 
time on his hands for other activities, 
but the ideal is achieved of having a 
universal professional court service 
available. 

The sheriff has civil jurisdiction, 
unlimited in amount, subject to the 
restrictions mentioned above. Although 
there is no upward limit, mention 
should be made of the fact that cases 
below the value of £20 come before 
the Sheriff Small Debt Court, the pro- 
cedure in which is summary with the 
minimum of written pleadings. It deals 
with a large number of cases and pre- 
vents the poor litigant from being 
mulcted in heavy expenses. 

Appeal lies from the sheriff (except 
in small debt cases) alternatively and 
cumulatively, to the sheriff principal 
and to the Inner House of the Court 
of Session. The former is an appeal 
from a judge to another single judge, 
an anomalous arrangement, which no 
one would nowadays have invented ab 
initio. 

The sheriff’s criminal jurisdiction is 
also very wide. Cases are divided into 
those tried on indictment with a jury 
and summary cases tried on complaint 
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by the sheriff sitting alone. The indict- 
ment cases, it has been pointed out, 
are all those which the Lord Advocate 
considers are insufficiently grave to be 
sent to the High Court and the maxi- 
mum punishment which can be award- 
ed is two years’ imprisonment. The 
summary cases, besides the vast num- 
ber of statutory contraventions, are 
those not serious enough to be put 
on indictment, and the maximum sen- 
tence that can be awarded for a first 
offence at any rate, is three months’ 
imprisonment. It will be noted that 
there is nothing corresponding to the 
English system which gives the accused 
the option of being tried by jury in- 
stead of by an individual judge. 

The indictment cases are subject to 
an appeal to the Court of Criminal 
Appeal but the summary cases can 
only be appealed on points of law and 
by case stated by the sheriff. 

The minor cases competent before 
the courts of lay magistrates, already 
mentioned, are treated in the same 
way as other summary cases. Their 
powers of punishment are lower than 
the sheriff's. 

It would be misleading to omit men- 
tioning that the bodies of pleaders 
before the courts correspond to those 
in England and not to those in the 
United States. There is the “Bar”, 
called “Advocates”, parallel to bar- 
risters in England, who form an ex- 
clusive professional body. They do 
not deal directly with the client but 
are instructed by the solicitor branch 
of the profession. They alone can ap- 
pear before the higher courts and do 
appear frequently in the Sheriff Court. 
In these lower courts, however, most 
of the pleading is done by the solicitor 
branch. 

It will help to visualize the work of 


a country’s courts if some sort of ° 


estimate of the amount of work they 
perform is given, even in a rough and 
ready way, for it enables anyone to 
arrive at a sort of comparison with 
his own state dockets, making allow- 
ances for the different structure of 
their own courts. The Inner House of 
the Court of Session in 1957 had 224 
appeals and 221 petition applications, 
making 445 in all. The twelve sheriffs 
principal heard 230 appeals. This is 
almost exactly, for instance, the same 





number as in the appeal courts of the 
State of New Jersey as shown by the 
Annual Report of the Administrative 
Director, 1953-54. The Outer House 
of the Court of Session had 5500 ac- 
tions and 1083 petitions, making 6583. 
The Sheriff Ordinary Court had 23,532 
and the Sheriff Small Debt Court 
91,821, making 115,353. The lay 
Courts tried some 2,800 small debt 
cases. The grand total of civil cases, 
therefore, was 125,737. In New Jersey 
the trial courts had 20,202 and the 
county district courts 134,103, mak- 
ing 154,305 in all. Presumably in each 
instance a relatively small proportion 
meant a handed-down or delivered 
opinion. It may be in America that the 
courts are not used as the sort of maids 
of all work like the Sheriff Court, which 
in addition dealt with some 55,000 
miscellaneous applications, ranging 
from exemptions from dog licenses to 
legalizing adoption of children. 

When criminal work is turned to, 
New Jersey seems to have it, for some 
reason or another. They had 10,145 
cases on indictment and 894,946 cases 
in the Municipal Courts. In Scotland 
the High Court tried 154 persons and 
the Sheriff Court 1389 on indictment. 
The Summary Courts tried 137,600. 
but these included, for instance, 5000 
for house-breaking and 11,000 for 
theft, who in America perhaps might 
have been on indictment, and only 
some 40,000 for Road Act offenses. 
Even with the Scottish tendency to- 
wards professional judges, the lay 
magistrate (plus one stipendiary mag- 
istrate in Glasgow) tried three fifths of 
the criminal cases, though only two 
fifths of those, such as minor thefts, 
which are technically crimes. 

The professional judges consist of 
fifteen High Court Judges, twelve 
Sheriffs Principal (ten part-time only ) 
and forty-nine Sheriffs Substitute 
making seventy-six (sixty-six full- 
time). This is not unlike the eighty 
full-time judges in New Jersey. 

The differences in legal set-up in 
different countries are always interest- 
ing and it will be seen that Scotland 
has some distinctive features which 
American lawyers may find worthy of 
note, but we may feel by and large 
that the legal institutions of free coun- 
tries tend to run along similar lines. 
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New Problems for the Profession: 


What Will the Law Be Like in the Atomic Age? 


by Eli Baer © of the Maryland Bar (Baltimore) 


Just as the Industrial Revolution created a host of new problems that 
were unknown to the agrarian society of the Middle Ages in which the 
common law was developed, so the Atomic Age will bring forth litigation 
calling for legal concepts different from those to which we are accustomed. 
With this thesis, Mr. Baer examines some of the legal situations that are 
bound to arise when atomic power comes into common use. 





Suppose you lived next door to a 
plant experimenting with atomic en- 
ergy, which suddenly found its reactor 
out of control! 

This near catastrophe actually hap- 
pened in Canada just a few years ago. 
The plant had to send a hurry call to 
American engineers for help. 

If you did live next door to such a 
plant, what—under existing law—could 
you do to protect yourself? Would you 
run to the zoning board? The city 
planning commission? The city hall? 
The city council? Or would you apply 
for additional insurance coverage? 

Admittedly, the development of 
atomic energy processes is still in the 
experimental stage, and the reactive 
process has not fully been controlled 
to the point of absolute safety. In a 
new field such as this, fraught with all 
of its unknown dangers, insurance 
companies might very well hesitate to 
take the risk or, if they did take it, 
would do so at a prohibitive cost. 

Therefore, a question to which law- 
yers, insurance men, and all business- 
men alike should give some thought is, 


“What will the law be like in the atomic 
age?” 


Just as conceptions of law changed 
when the automobile replaced the horse 
and buggy, the atomic age will also 
change the entire concept of existing 
legal principles in the light of new and 
radically changed conditions; and just 
as the industrial revolution brought 
with it many changes in employer- 
employee thinking and relations, there 
is now posed the question of what will 
happen when American business truly 
takes hold of atomic energy as a source 
for power, and what the law will be 
like under these new and changed con- 
ditions. 

The magnitude of the question is 
emphasized when we realize that more 
than $200 million of “smart” money 
has been invested in atomic power 
plants, and that as a result of the 
Atomic Energy Act of 1954, Congress 
has authorized private industry, under 
certain conditions and regulations, to 
explore this new field of activity. 

Moving into high gear without delay, 
many regulations and administrative 
orders have constantly been issued 
from such offices as the Atomic Energy 
Commission and the Securities and 
Exchange Commission. Recently the 


Atomic Energy Commission has started 
to grant applications for manufacture 
of electricity by small atomic plants. 
Also, Russia has just permitted news- 
men of other countries to view its re- 
cently unveiled atomic energy electric 
plant. 

Needless to say, the Atomic Energy. 
Commission is greatly interested in the 
problem, because in that Commission 
has been reposed the duty and re- 
sponsibility of seeing to it that experi- 
mentation in the use of atomic energy 
is channeled into the most useful and 
reliable enterprises bearing the closest 
scrutiny; and the Securities and Ex- 
change Commission is also greatly in- 
terested in this situation because of its 
desire that the investing public be not 
subjected to the vagaries of reckless 
investment or exploitation by those 
who would issue stock in companies 
which have not proved themselves, or 
have not the type of fiscal protection 
by regulation and policing which in- 
vestors should demand in a revolution- 
ary field—such as that of atomic 
energy. 

Businessmen will recall the wave of 
lawsuits which occurred when radium 
was first introduced commercially, and 
many insurance companies certainly 
will recall the tremendous number of 
claims which were presented by people 
who claimed injuries from poisoning 
through the radium used in watch dials. 

Employers and employees will cer- 
tainly be interested in the changes 
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which conceivably will occur in the 
atomic age in cases involving the right 
to claim Workmen’s Compensation for 
injuries in the course of employment, 
and it should suffice if reference is 
merely made to the time limits of the 
various states prescribing the time with- 
in which such claims may be filed be- 
fore being barred by pertinent statutes 
of limitation. 

Specifically, when it is considered 
that first signs of irradiation poisoning 
arose in Hiroshima as late as ten years 
after the bomb was dropped, we can 
well understand how outmoded would 
be our pertinent state statutes of limi- 
tations which, in most cases, bar claims 
unless notice of injury is filed within 
thirty days, and formal claims filed 
within three years from the date of the 
happening of the “act”; and, since 
statutes of limitations in this type 
of case are jurisdictional, employees 
would have lost their rights even be- 
fore they realized they had any. Surely, 
this poses a legislative problem for 
wide-awake lawmakers. 


“ 


Manufacturers of atomic energy 
plants might also consider the scope of 
their liability in the event, for ex- 
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ample, they build a heating plant, sell 
it to a dealer who in turn sells it to a 
contractor, who installs the plant in 
a factory or in a home, and then the 
plant explodes. 


Who will be responsible—the manu- 
facturer, the dealer, the contractor, or 
will the loss fall on the home or factory 
owner? And that question is not far- 
fetched, because of similar questions 
which have arisen in such seemingly 
innocuous situations—as where a per- 
son buys a bottle of soft drink which 
he opens, only to have the expanded 
gases in the bottle blow up in his face. 


Now, let us carry our example a step 
further: Suppose the injured party de- 
sires to file suit. What are his chances 
of recovery? First, he must prove neg- 
ligence and then he must accurately 
place the blame. That is where the 
claimant will encounter the first great 
hurdle. How will he prove his claim 
without “expert” testimony? Who are 
considered experts in this field within 
the present rules of court? Will the 
requirements of the federal act permit 
the “expert” to testify? 

Needless to say, atomic energy is a 
highly secretive and sensitive process 
which the Government zealously guards. 
Therefore, it might well be expected 
that the Government would consider 
atomic energy processes top secret in- 
formation, and refuse to allow experts 
to testify in court—for fear that the 
security of this country might be im- 
periled. 

Thus, how will the courts rule when 
faced with the Government’s objection 
to secret atomic energy processes being 
introduced in evidence; and, under 
such circumstances, will the law permit 
an administrative official in Washing- 
ton (whom you never heard of or who 
never heard of you) effectively to over- 
rule or nullify a judge sitting in the 
actual trial of the case? Of course, if 
the court refuses to allow the introduc- 
tion of such evidence, the defendant 
will be most happy; but, on the other 
hand, the plaintiff will complain that 
he has been deprived of his right to 
due process of law under the Fifth 
Amendment to the Constitution, and 
scream, “I wuz robbed!” 

Certainly, you might say, “Well, why 
can’t the manufacturer place a notice 





on his product, saying—‘Use with Care 
—Manufacturer Assumes No Responsi- 
bility’?” However, as a matter of law. 
can a manufacturer relieve himself of 
liability when producing a potentially 
dangerous article? Or, as a practical 
matter, wouldn’t such admonition 
placed on the article restrict sales to a 
minimum, and be like waving a red 
flag at potential customers? 


In any event, as a matter of law, the 
same situation might apply, as in the 
case of manufacturers or retailers of 
such everyday articles as anti-per- 
spirants, shoe polish, DDT, or deter- 
gents, which some claim may prove 
harmful either by manual contact or 
inhalation; notices on the containers 
of such products have never stopped 
people from filing lawsuits for injuries 
or allergies sustained by their use, and 
some claimants have even recovered 
damages in those cases. Therefore, if 
the courts apply existing rules strictly 
to atomic energy processes, it conceiv- 
ably could retard development and ex- 
ploitation of this new source of power 
in the public good for many years. 

Then, too, what rights will be ac- 
quired by those who discover or invent 
new processes or uses for atomic 
energy? 


May such invention form the basis 
for creating a monopoly of the product, 
and how will the courts apply the pro- 
visions of the present anti-trust laws, 
as regards this new industry? Or may 
the Government exercise its sovereignty 
over such matters and claim them to 
be within the public domain? 

In the latter event, how will the 
courts apply and construe the “due 
process clause”? 

Also, since atomic energy is con- 
sidered “restricted” information by the 
Government, will the law require that 
all employees of companies working in 
that field be subjected to the severest 
of loyalty tests in the national interest, 
even down to the janitor or handyman 
who sweeps the pavement in front of 
the plant? 

If such tests are required by the law, 
it would certainly be reasonable to 
assume that a proportion of those sub- 
jected thereto would raise a great hue 
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and cry regarding the abridgment of 
their rights to freedom of thought and 
privacy under the Bill of Rights. 

Then, there is the problem of con- 
trolling sewage. How will the law deal 
with these atomic wastes? If sent 
through the public sewers, pipes might 
dissolve or rapidly deteriorate, causing 
sewage to back up into your house, 
contaminating food, clothing, furni- 
ture and everything else in your home. 
In such instances, what protection 
would you have under present laws? 
How can atomic wastes and residues 
be safely disposed of? This poses a 
question for sanitary commissions, as 
well as for governors, mayors and 
legislative councils. 

Also, suppose atomic wastes and 
residues are allowed to be dumped into 
the rivers, bays and oceans. What laws 
are there which will adequately prevent 
such dumping, particularly when re- 
search in the subject has disclosed that 
such disposal may be extremely danger- 
ous to fish and plant life because of an 
atomic waste material called radio- 
active strontium ? 

Further, the trade journals are sug- 
gesting that the engines of automobiles, 
airplanes, ships, lifts, bulldozers and 
tractors might be powered by atomic 
energy in the not-too-distant future. 
What liability, therefore, would there 
be under present law if, for example, 
a reactive process in one of those en- 
gines “burns up”, causing an explo- 
sion? What relief would present laws 
afford injured parties, and how far 
would the courts permit claimants to 
go in presentation of their proof of 
negligence? 

Let us also consider the suggestion 
that atomic energy may be used for 
blasting purposes. That use would con- 


ceivably pose a greater problem than 
that which was presented when Nobel 
first introduced dynamite. Surprising- 
ly, under present law, courts have de- 
cided that blasting with dynamite is not 
an inherently dangerous process, and 
that contractors using such blasting 
material are not insurers and are not 
charged with the duty to exercise the 
highest degree of care in the use there- 
of, when done by experts. However, 
what degree of care will the law re- 
quire in the use of this new medium? 

Railroads and trucking companies 
would also be beset by legal problems 
in the atomic era. What would the 
legal responsibility be if they trans- 
ported atomic materials which ruined 
other freight? And would the lawsuit 
be governed by local law or federal 
law under the Interstate Commerce 
Act? 

What about the legal liability of 
doctors who conceivably might use 
isotopes in the treatment of various 
skin diseases or cancer? Or, for that 
matter, what about the legal liability 
of pharmacists and chemical labora- 
tories which process and compound the 
formulae? 

Certainly all remember the recent, 
almost-disastrous situation involving 
the manufacture of a quantity of the 
new but now famous Salk polio vaccine. 

Or suppose you are in the construc- 
tion business, and are bidding on the 
building of a structure housing atomic 
energy elements? What laws will you 
have to comply with to adequately pro- 
tect the public’s interest? And how long 
will your liability last? Also, will the 
present Wage and Hour Law apply to 
you? How about the Taft-Hartley Act? 
What wages must employees be paid? 
What legal liability will rest upon the 
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architect for defective planning or the 
engineer for defective execution of the 
plans? 

Suppose you are a sales representa- 
tive, and want to sell your wares to 
a plant manufacturing atomic energy 
equipment—how would you do it? 
Would your present trader’s license 
suffice? Whom would you approach? 
With what local and federal licensing 
laws would you have to comply? How 
would you clear security hurdles be- 
fore you could even hope to get your 
foot in the door? 

Then suppose you had an excellent 
idea for developing atomic energy, but 
you had no money with which to do it. 
Under the present local and federal 
law, could you get adequate financing? 
What hurdles would the Securities and 
Exchange Commission make you jump 
in protection of the public’s interest 
before you could sell stock? And what 
would or could your state tax commis- 
sion say about it? 

Suppose your child’s school installed 
an atomic energy heating plant, and 
something went haywire? What legal 
responsibility could be placed on offi- 
cials if your child were injured 
thereby? 

The above is not intended to frighten 
anyone—or to attempt to hold back 
the wheels of progress—no one can do 
that. Rather, it is intended to provoke 
thought on this most timely subject, and 
to counteract the seeming attitude of 
lethargic laissez faire. By acting, should 
we suddenly be confronted with the 
factual coming of age of atomic energy, 
we should not find ourselves inade- 
quately protected under the law and be 
caught with our proverbial trousers at 
half-mast. 
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The New International Law: 


Nationalization and Partnership 


by Dr. Charles Malik ¢ President of the General Assembly of the United Nations 


When the American Society of International Law met at U. N. Head- 
quarters in New York last March, Dr. Malik was asked to address the 
opening session. Although brief, his remarks set forth an excellent state- 


ment of the trend of international law. 





Many of you are doubtless familiar 
with the discussions that have recently 
taken place in the United Nations in 
regard to the stimulation of private in- 
vestment and trade, with particular 
reference to what are sometimes re- 
ferred to as the less-developed coun- 
tries. 

If one faces the world situation re- 
alistically, one is compelled to recognize 
that this stimulation is a function of 
two sets of conditions, one political and 
the other economic. It is not realistic 
to expect private investment and trade 
to operate in a vacuum without any 
regard to overriding political consider- 
ations emanating from the fundamental 
national policies of governments. Nor 
is it realistic to expect private capital 
to flow except where it can function 
under stable and lucrative conditions. 

As trade and investment expand in 
these regions law is forced to transcend 
national levels and to cope with diver- 
sities of concepts and systems. 

You in the United States, with your 
forty-nine state systems, and I under- 
stand that all of your states are con- 
sidered to have some elements of sover- 
eignty, are accustomed to grappling 
with these problems.. You are also ac- 
customed to dealing with problems of 
accommodating free trade to the activi- 
ties of state institutions. 


It is a characteristic of the world 
today that there are two fundamental 
systems: one a system in which trade 
and investment operate more or less 
freely, subject of course to regulation 
but not dietated or planned by state 
institutions; the other a system where 
all production, all trade, all investment 
is conducted pursuant to centralized 
planning and through state institutions. 


We cannot forever continue with 
these two systems fighting each other. 
There must be an accommodation, a 
recognition on both sides of each 
other’s presence. 

The Asians, Africans and Latin 
Americans, that is to say, the peoples 
with less industrialized economies, so 
far as the impact of industrialism upon 
them is concerned, want either to in- 
dustrialize themselves and thereby be- 
come economically independent of the 
more industrialized countries, or, inso- 
far as there must persist considerable 
economic interdependence between 
them and the more developed countries 
for a long time to come, to have an 
equitable if not an equal share in the 
management of enterprises bearing up- 
on their economies. 


While it is happily true that exploita- 
tion now is out of the question, a much 
more wonderful prospect opens up, 
namely, partnership. There is no reason 
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to suppose that corporation laws and 
regulations are sacrosanct, and in their 
dealings with Asia, Africa and Latin 
America these great Western concerns 
must henceforth modify their rigidity 
in favor of much greater flexibility 
and openness of mind. The concept of 
nationalization must now be viewed as 
a norm and whole new systems of part- 
nership between governments and cor- 
porations must be sought. The under- 
developed cannot develop themselves 
without the agency of the developed, 
and the developed cannot creatively 
perform this function without the will- 
ing consent of the underdeveloped. In 
this mutuality of need and complemen- 
tarity of function we have a natural 
given condition for the development of 
a new system of international economic 
law. The two fundamental regulative 
principles of this new international law 
system are nationalization and partner- 
ship. Let therefore people be guided 
by their higher interests, their higher 
selves; let their enlightened self-interest 
be their dominant theme; let them see 
that the association of equals is far 
more glorious and stable than the asso- 
ciation of superior and “native”; and 
let them rise to the level of our com- 
mon humanity beyond all distinction 
of race, color, system and even culture; 
in short, let them be men and not mere 
economic exploiters or economic ani- 
mals, and the envy and distrust and 
recalcitrance of the underdeveloped as 
well as the over-weening paternalism 
and insatiable greed of the developed 
will be overcome. 
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Copyright Law: 


Titles in the Entertainment Field 


by Samuel W. Tannenbaum °¢ of the New York Bar (New York City) 


The choice of a good title for a play, motion picture or novel has be- 
come a matter of great competition, according to Mr. Tannenbaum. A good 
title must be novel, attractive and brief. Once chosen, further problems 
arise—can the producer of a motion picture use the name of a popular 
song as the title of the picture? Suppose a novelist selects as the title for 
his best seller the name of a play that folded after two or three nights on 
Broadway—does the author of the play have any right of action? Mr. 
Tannenbaum discusses these and many other problems arising out of titles. 





I. The Importance of a 
Good Title 

There is no industry which is more 
concerned with the importance of an 
attractive title or name for its product 
than the amusement field. The oldest 
and most effective lure is a title which 
is short, attractive and easily associ- 
ated in the public mind with the prod- 
uct and its owner. 

With this concept in mind, the 
amusement industry, with which this 
discourse will be primarily concerned, 
has heen for generations unrelentingly 
zealous in its quest for a simple, mag- 
netic title. 

The reservoir of novel and attractive 
titles, having evaporated almost to a 
state of aridity, has not only seriously 
limited the area of selection, but has 
also created keener competition in the 
choice of a title among those engaged 
in literature, drama and in the motion 
Picture, radio and television fields. 

Even though the world’s phenomenal 
scientific and technological growth has 
spawned many original terms, readily 
adaptable as titles for novels, plays, 
Motion pictures, radio and television 


presentations, it has not reduced, to 
any great extent, the rivalry in the 
adoption of titles. 

As “the first gleam of a gilded title” 
lightens the eyes of a reader, so does 
an attractive title gladden the heart of 
a theatrical and motion picture pro- 
ducer and radio and television broad- 
caster. 

A luminous marquee announcing the 
plays or motion pictures, Witness for 
the Prosecution; South Pacific; Okla- 
homa!; or The Caine Mutiny, will con- 
tinue to ensure increased public inter- 
est for a long time to come.! 

As far back as 1936, a motion pic- 
ture company was said to have paid 
$22,500 for the use of the title to the 
novel Wake Up and Live, which was 
then considered to be the highest price 
for the use of a title.” 

In 1937, there were 36,000 titles of 
feature pictures and short subjects 
registered on the release index of the 
Motion Picture Association of Amer- 
ica; today there are over 50,000 titles 
registered.” 

On November 15, 1947, there were 
thirteen stations on the air with regu- 


lar television programs in the United 
States.4 As of June 1, 1957, there were 
544 television stations operating in 272 
U. S. cities, forty-eight states, Hawaii, 
the District of Columbia and Puerto 
Rico.® 


II. A Title Is Not Protected 
by Copyright 

It is firmly established that a title, 
i.e., the name of the work, is not pro- 
tected by the copyright of the work. 
The foregoing principle enunciated as 
far back as 1852, has been consistently 
followed. Not only laymen but also 
lawyers frequently speak erroneously 
of securing “copyright” for a title. 

While the forum for the determina- 
tion of issues arising under statutory 
copyright is exclusively the federal 
court, controversies limited to the un- 
lawful uses of titles are governed by 
the principles of unfair competition 
and are triable in the state courts. A 
claim of unfair competition “may be 
joined with a substantial and related 





1. “It is generally believed by motion pic- 
ture executives and theatre managers that an 
———— and intriguing title that arouses 
public curiosity, or a title that has achieved 
fame and wide popularity as a book or play, has 
a profound influence on the success or popu- 
larity of a motion picture. Numerous examples 
of distinctive and unusual titles on widely pop- 
ular pictures support the theory. For this 
reason more and more attention is being given 
to titles by the producers and distributors of 
modern motion ee. Firm Datry YEaR 
Boox or Morron Pictures, 1958, page 951. 

2. Variety, May 3, 1936 

3. Op. cit. supra, note 1, page 952. 

4. 1948 Rapio ANNUAL, page 45. 

5. Op. cit. supra, note 1, page 911. 

6. Jollie v. Jacques, 1 Blatch. 618 (1852). 

7. Columbia Pictures Corp. v. National 
Broadcasting Co., 137 F.Supp. 348 (D.C.S.D. 
Cal. 1955). 
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claim under the copyright, patent or 
trade mark laws”.® 

As the only means of preventing the 
use of a conflicting title is by injunc- 
tion in a court of chancery, the wide 
discretion of that court makes it rather 
difficult to find consistency in the great 
body of conflicting opinions. As was 
so quaintly stated by John Selden 
(1584-1654), “one chancellor has a 
long foot, another a short foot, a third 
an indifferent foot—’tis the same thing 
in the chancellor’s conscience”.” 

In the same vein, Judge Leon R. 
Yankwich, Chief Judge, U. S. District 
Court for the Southern District of 
California, cites the following incident: 


Some years ago, Professor Zechariah 
Chafee, Jr., began an article on unfair 
competition with a story: “Several 
years ago when Edward S. Rogers, one 
of the leading American writers and 
practitioners in the field, was lecturing 
on Unfair Competition, he asked a 
student: ‘What is your idea of this 
subject?’ He got the answer: ‘Well, it 
seems to me that the courts try to stop 
people from playing dirty tricks.’” 
Mr. Rogers comments, “One might 
spend weeks reading cases and find 
many definitions less satisfactory than 
this.”10 


fl. The Law of Unfair 
Competition 

Judge Learned Hand, more than 
thirty-three years ago, stated “. 
there is no part of the law which is 
more plastic than unfair competition, 
and what was not reckoned an action- 
able wrong 25 years ago may have be- 
come such today.”!! The distinguished 
jurist, well steeped in the classics, un- 
doubtedly intended the word “plastic” 
to connote “developing” or “growing”, 
derived from its Greek and Latin 
origin. 

The early rigid formalistic prin- 
ciples have given way to the present 
broad and more realistic doctrine, in 
response to the ethical as well as the 
economic needs of society.!* 

“Palming off’ and competition in 
the same or similar industry or ter- 
ritory were absolute prerequisites for 
recovery. The misappropriation of one’s 
name, reputation or business good will 
are the present criteria, irrespective of 
the existence of actual competition be- 
tween and the location of the parties.'* 


The invasion of a property, acquired 
by one’s contribution of effort, money, 
resources and industry is the present 
test. The terse statement by the federal 
court in Alaska, aptly expresses the 
present ethical touchstone, “One may 
no longer earn his bread by the sweat 
of someone else’s brow.” !4 

A few illustrative cases contrasting 
the old and new principles of unfair 
competition may suffice: 

In 1913, the publisher of the well- 
known “Nick Carter” stories was de- 
nied an injunction against a motion 
picture company using the title Nick 
Carter, the Great American Detective, 
Solving the $100,000 Jewel Mystery. 
on the theory that no competition ex. 
isted between a novel and a motion 
picture.!° 

This decision may perhaps be justi- 
fied by the then recent birth of the 
motion picture industry, the impact of 
which had not yet been felt. Motion 
pictures in and about 1913 were, in 
the main, shorts based on sketches or 
single incidents, rather than on more 
developed plots and stories built around 
a character. 

It was not until 1912, that “motion 
picture photoplays” and “motion pic- 
tures other than photoplays” were 
granted statutory copyright protection, 
as such.'® Prior thereto, they secured 
statutory copyright as photographs un- 
der Section 5(j). 

It is now well settled that “direct 
competition” is not a necessary element 
of proof. The existence of “any form 
of unfair invasion or infringement” 
“commercial immorality” is sufficient.17 
This departure was clearly established 
by the U. S. Supreme Court in 1918.18 

The author of a poem entitled The 
Ballad of Yukon Jake prevented the 
use of the title Yukon Jake for a 
motion picture, even though the plot 


and incidents were entirely dissimilar. !" 

The author of the “Frank Merriwell” 
series of stories enjoined a motion 
picture company from using the title 
Frank Merriwell, even though there 
was no similarity in “theme, design or 
plot”.*° 

A radio broadcasting company was 
prevented from using the title Stella 
Dallas, which was the title of the well- 
known novel, play and motion pic- 
ture.*! 

The use of the plaintiff's title for the 
popular radio program, /nformation 
Please, by the defendant for a magazine 
was enjoined. The court stated that 
while “in the early days” the two words 
Information and Please would have 
been deemed common place and de- 
scriptive for use as a magazine, “at 
the present time, however, the law of 
‘unfair competition’ lays stress upon 
the element of unfairness rather than 
upon the element of competition”.** 

Jack Lait and Lee Mortimer had 
written several popular books under 
the titles, New York Confidential, 
Chicago Confidential, and Washington 
Confidential. Jack Lait had also con- 
ducted a radio program, Jack Lait 
Confidential. One of the defendants 
published a book, Baseball Confiden- 
tial. The plaintiffs contended that they 
had a “property right” in the word 
Confidential, “flowing either from a 
common law trademark, the acquisition 
of a secondary meaning or the good 
will that the distinctive titles using the 
word ‘confidential’ have created.” The 
court disposed of these contentions by 
holding that the word confidential was 
“a descriptive one of every day usage” 
and that even when used with Wash- 
ington, New York, Chicago and Base- 
ball, “it connotes, in common parlance, 
the inside story of the subject treated 


by the book”.23 





Title 28 of the Federal Judicial Code, 
giseacey revised in 1948 

9. Taste TALK—‘ Equity” (1689). 

mS Patent, Copyright and Trade Mark Cases 
oy Leon R. Yankwich—Notre Dame LAWYER, 

ay, 1957, page 440. 

11. Ely-Norris Safe Co. v. Mosler Safe Co. 7 
F. 2d 603, 604 (2d Cir., 1925). 

12. Metropolitan Opera Assn. Wagner- 
Nichols Recorder Corp. 101 N.Y.S. “ba 483, 492 
(es z Ct. N.Y. 1950); affd. 107 N.Y.S. 2d 795 
qa . 

13. Ibid., page 491. 

14. Vetch v. Wagner, 116 F. Supp. 904 (D. C. 
—_ 1953). 

. Atlas v. Street & Smith, 204 F. 398 (8th 
cn “1913); page 406: “It is not thought that the 
public will be deceived into belief that it is 
seeing a reproduction of one of complainant's 
stories when it witnesses that displayed from 
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defendant’s film .. . We do not think a moving- 
yy show is of the same class as a written 
k. One belongs to the field of literature; the 
other to the domain of theatrical.” The dissent- 
ing opinion of Judge Hook evidenced a more 
pepprettc attitude. 
1 S. Copyright Act, August 24, 1912, 
$5(1) (m) 
- Op. cit. supra, note 11. 
is, International News Service v. Associated 
Press, 248 U. S. 215 (1918). 
19. Paramore v. Mack Sennett, 9 F. 2d 66 
(S.D. Cal. 192 >). 
20. Patten v. Su er Talking Pictures, 8 F. 
>. 196 (S.D. N. 
1 ‘oem s, National ni eeattin Co., 26 F. 
Supp. 265 (D.C. Mass. 1939). 
Zz oe a ae aA Rosett, 18 N.Y.S. 2d 890, 891 
i Ct. N.Y. 1940). 
Crown Publishers Inc. v. David McKay 
co 107 N.Y.S. 2d 176, 177 (Sup. Ct. N.Y. 1951). 
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a. Song Titles 

For many years, there were published 
innumerable songs bearing the iden- 
tical title. So long as there existed no 
similarity of words or music, no at- 
tempt was made to enjoin such use. 
The U. S. Copyright Catalogues of 
music including published and un- 
published songs are replete with songs 
bearing identical titles by different 
composers, the words and music being 
dissimilar. 

However, as recently as 1951, the 
composers of the song Red Roses for 
My Blue Baby brought an action 
against the publisher for breach of 
contract or trust for the latter’s alleged 
failure to promote the sale of plain- 
tiffs’ song, asserting that the publisher 
had “successfully promoted the infring- 
ing and competing work, Red Roses for 
a Blue Lady” which was published by 
the same publisher. The court stated 
that “mere similarity of titles might not 
ordinarily be significant, but it takes 
on some significance in view of the fact 
that defendant published both songs.”’?+ 

In what appears to be one of the 
earliest decisions, which involved the 
use by a motion picture company of 
the title The Man Who Broke the Bank 
at Monte Carlo, which was previously 
used for a song, the Canadian lower 
court awarded a money judgment 
against the motion picture company 
for such competing use. The Canadian 
appellate court reversed. Thereafter, 
the Privy Council dismissed the appeal 
and upheld the Canadian appellate 
court, stating that the title of the song 
was not infringed by its use as the 
title of the film; that since only the 
title of the work was involved, there 
could be no claim of copyright in- 
fringement nor any “passing off”; that 
no competition existed between the use 
of the same title for a song and a 
motion picture.25 

The United States Court of Appeals 
(7th Cireuit) in Becker v. Loew’s 
Inc.26 citing with approval the above 
decision, stated: 


: It seems inconceivable that when or 
if he bought a ticket for the motion 
picture, he imagined he was going to 
hear a performance of the familiar 
song. The two things are completely 
different, and incapable of comparison 


in any reasonable sense. The thing 
said to be passed off must resemble 
the thing for which it is passed off. A 
frying pan cannot be passed off as a 
kettle. 


Nevertheless, at present, as the use 
of the title of a popular song for the 
title of a motion picture frequently re- 
sults in added publicity and advertising, 
motion picture companies pay con- 
siderable sums for the use of the title 
as well as the music. 

$40,000 is said to have been paid for 
the use of the title and the background 
music of Richard Rodgers’ song 
Slaughter on Tenth Avenue.?7 

$15,000 was reported to have been 
the price for the use of the song title 
Young at Heart and the music.?® 

Illustrative of the close association 
between the use of titles of songs and 
motion pictures are the following: A 
Certain Smile; Three Coins in the 
Fountain; Love Is a Many Splendored 
Thing; and High Noon, the music of 
the latter three having won Academy 
Awards. During the past six years, at 
least four of the most popular motion 
pictures used the same title as the title 
of the popular song included in the 
motion picture.” 

However, from 1935 to 1951, it does 
not appear that any song which won 
an Academy Award bore the same title 
as the title of the motion picture in 
which it was used. 

Before the phenomenal growth of 
the recording industry, the popularity 
of a song resulted from its “plugging” 
by professional singers in theatres, 
cabarets and restaurants, engaged 
mainly by music publishers. This cre- 
ated substantial public sales of the 
sheet music. By reason of the present 
meteoric popularity of musical record- 
ings and use of music in motion pic- 
tures and more recently in radio and 
television, titles of songs have attained 
great importance and have acquired 
substantial values as property. In my 
opinion, the use of song titles for mo- 
tion pictures, radio and television indi- 
cates a tendency toward competition in 
these areas. 


IV. Sources From Which 
Titles Are Derived 

Sir James M. Barrie was frequently 
beseeched by young authors for his 


Titles in the Entertainment Field 





Samuel W. Tannenbaum is a grad- 
uate of Columbia University (A.B., 


A.M. and LL.B.). He is a past 
President of the Copyright Society 
of the United States and has lec- 
tured at Yale and New York Uni- 
versity Law Schools. He is the 
author of treatises on copyright 
and unfair competition. 





advice in the choice of an attractive 
title for their books. On one occasion, 
an aspiring author handed Barrie his 
1,500 page manuscript. Barrie made 
no attempt to open it, but said, “Tell 
me, young man: are there any drums, 
or any trumpets in your novel?” Taken 
back, the young author replied, “Mr. 
Barrie, it’s not that kind of a novel at 
all.” Barrie then retorted, “Perfect, 
call it ‘No Drums, No Trumpets’.” 

Aside from facetious incidents such 
as the foregoing, the origin of most 
titles stems from the sources herein- 
after discussed. 


a. The Bible 

The Bible is a treasure-trove of titles 
for books, plays, and motion pictures. 
A few of such outstanding titles are: 
Ten Commandments; David and Saul; 
The Robe; Voice of the Turtle; Cym- 
bals of David; The Story of Ruth. 





24. Nelson v. Mills Music Inc., 104 N.Y.S. 2d 
605, 606 (Sup. Ct. N.Y. 1951), affd. 112 N.Y.S. 2d 
495 (1952), affd. 304 N.Y. 739 (1952). 


25. Francis, Day & Hunter, Ltd. v. Twentieth 
Century For, A. C. 112 (1940). 


26. 133 F. 2d 889, 893 (1943). 
27. New Yorx Times, May 4, 1957. 
28. Brutsoarp, May 17, 1954. 


29. The ~~ on the River Kwai (1957); 
Around The orld in Eighty Days (1956); 
Marty (1955); From Here to Eternity (1953). 
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b. Historical 

History, both ancient and modern, 
has furnished many titles for successful 
motion pictures: Attila the Hun; 
Mayerling; The Clansman; All Quiet 


on the Western Front. 


c. Popular Book or Play 

The titles of recognized literary 
works are a fruitful source: Moby 
Dick; The Hunchback of Notre Dame; 
War and Peace; Ivanhoe; Quo Vadis; 
Ben Hur; Around the World in 80 
Days. 

Titles of books on the Best Seller 
list are avidly sought by motion pic- 
ture producers: The Young Lions; 
Peyton Place; Marjorie Morningstar; 
Bonjour Tristesse. 

Titles are also taken from popular 
plays, old or current: The Devil's 
Disciple; Anna Lucasta; Cyrano de 
Bergerac; Streetcar Named Desire; 
Desire Under the Elms; Death of a 


Salesman. 


d. Biographical 

Titles of dramatizations and pictur- 
izations of the lives and exploits of 
famous people of the past or present 
are especially attractive: Abe Lincoln 
in Illinois; Sunrise at Campobello; The 
Jolson Story; Story of Louis Pasteur; 
SJ’accuse (Emile Zola) ; St. Louis Blues 
(W. C. Handy); The Spirit of St. 
Louis (Lindbergh). 


Current Events 

Dramatic news events are followed 
by a mad rush by motion picture pro- 
ducers and broadcasting companies to 
secure priority in the use of the title: 

Sputnik caused a spurt, resulting in 
the filing of the following titles with 
the Motion Picture Association of 
America: Red Satellite; Lost Satellite; 
Runaway Satellite; Satellite to the 
Moon; Race to the Moon; Men (or 
Man) in the Sky; The Astronauts; 
Artificial Moon; Baby Moon; Circling 
the Globe; Man Made Moon; Explor- 
ang the Universe; 18,000 Miles an 
Hour; 560 Miles Up. 

Russia would not be outdone. The 
Moscow Science Fiction Film Studio 
has been working on / Am a Space 
Pilot.8° 

Musical compositions have derived 


many titles from dramatic current 
events. Lindbergh’s heroic  trans- 
oceanic plane trip in 1927 brought 
forth a flood of song titles, such as, 
Lindy; Lucky Lindy; Lindy, Youth 
with the Heart of Gold; Like an Angel 
You Flew into Everyone’s Heart. 

World War I produced: Over There; 
Where Do We Go from Here?; An- 
chors Aweigh; It’s a Long Way to 
Tipperary. 


f. Accidental Occurrences 

Clifford Odets conceived the title, 
The Flowering Peach, in an odd way. 
Although its theme is about Noah and 
the Flood, the title was not of biblical 
origin. While reading the newspaper, 
Odets noted that the third hole of 
President Eisenhower’s favorite golf 
course in Atlanta was called The 
Flowering Peach. In Odets’ play ref- 
erence is made to a peach tree, which 
flowered after the Flood, symbolic of 
the renewal of life.*! 

A spontaneous utterance often acci- 
dentally furnishes a composer with a 
good title for his song. Under the 
escort of Maurice Chevalier, Alan Jay 
Lerner and Frederick Loewe were par- 
taking of France’s stimulating potions 
at a sidewalk cafe in the Bois de 
Boulogne. Chevalier, observing their 
swivelling heads as the girls rushed for 
the bus station, is said to have re- 
marked to Lerner and Loewe, “You 
know boys, I’m glad I’m not young 
any more.” Thus was born the title for 
their popular song in the motion pic- 
ture Gigi. 


V. Works in the 
Public Domain 

As previously stated, copyright does 
not grant the copyright proprietor the 
exclusive right to the use of the title of 
the work, even during the term of the 
copyright; nor does it prevent the use 
of the title for an entirely different 
work.** Whether the work has copy- 
right protection or is in the public 
domain, the remedy is an action for 
unfair competition. 

The Mark Twain case has furnished 
us with a decision which clearly sets 
forth the principle applicable to the 
use of a title of a work in the public 
domain. In that case, some of Mark 
Twain’s writings were published with- 
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out copyright protection. The defend- 
ant published some of Mark Twain’s 
work as Sketches by Mark Twain. The 
demurrer to Mark Twain’s complaint 
was sustained. By Mark Twain’s fail- 
ure to protect the work by copyright, 
“it becomes public property, and any 
person who chooses to do so, has the 
right to republish it, and to state the 
name of the author in such form in the 
book, either upon the title page or 
otherwise, as to show who was the 
writer or author thereof”.°4 

However, had the defendant pub- 
lished his version of the Mark Twain 
work with new matter under the title 
Sketches by Mark Twain, he would 
have made a false statement, subjecting 
him to an action for unfair compe- 
tition. 

Where the work has fallen into the 
public domain, the title is said “to go 
with it”. It may be freely used, subject 
however, to the principles of unfair 
competition, as previously discussed. 
This is well recognized and is still 
consistently followed.*® 


VI. Substantial Claims for 
Misappropriation of Title 
An interesting decision emanating 
from the courts of California was 
Jackson vy. Universal Pictures.°® 
Seventeen thousand five hundred 
dollars was awarded by the jury to a 
dramatist, where a motion picture com- 
pany used his play title Slightly Scan- 
dalous, the plot, incidents and charac- 
ters being dissimilar. The play opened 
in Philadelphia, where it was “panned” 
in all the Philadelphia papers, 
after fifteen performances in less than 
two weeks; an average of two hundred 
persons attending each performance, 
although the theatre had a capacity of 
over 1500 persons. In New York, the 
play was also “panned” by the news- 
papers, where it closed after seven 
(Continued on page 527) 
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30. Firm Dairy, December 5, 1957. 

31. N. Y. Times, December 12, 1954. 

32. N. Y. HERALD TRIBUNE, May 11, 1958. 

33. Corbett v. Purdy, 80 Fed. 901 (S.D. N.Y. 
1897) citing Osgood v. Allen, 1 Holmes 185. F- 
Cas. No. 10, 603 (D.C. Maine 1872). This princi- 
as has been consistently followed. 

. Clemens v. Belford, 14 Fed. 728, 730; Atlas 
Mio. v. Street & Smith, 204 Fed. 398 (8th Cir 
Ite i appeal dismissed, 231 U.S. 348 (1913) 
(C.C.N.D. Ill. 1883), cited with approval in 
Shostakovich v. Twentieth Century Fox, 80 
N.Y.S. 2d 575 (Sup. Ct. N.Y. 1948); affd. 87 
N.Y - 24. a (1949). 
=. J. Sec. 243; 18 C.J. Sec. 80 and cases 
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tures, 212 P. 2d 574 (Cal. D. C. App. 1949); re- 
versed 222 P. 2d 443 (Sup. Ct. Cal., 1950). 
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The Education of an Army Lawyer: 


The Judge Advocate General’s School 


by Lt. Lewis T. Sweet, Jr., and Lt. Harvey Paticoff * Judge Advocate General’s Corps, U.S.A.R. 


The Army’s Judge Advocate General’s School at the University of Vir- 
ginia is now recognized as presenting one of the finest graduate legal 
courses in the country. Set up early in the Korean War to train new Army 
lawyers for their jobs, the school is now on a permanent basis. Lieutenants 


Sweet and Paticoff describe the School in this article. 





The members of one of the oldest law 
firms in the United States will soon 
celebrate its one hundred and eighty- 
fourth birthday. When George Wash- 
ington assumed command of the Con- 
tinental Army on July 3, 1775, he re- 
membered his need for legal advice dur- 
ing his earlier service as a militia officer 
for the State of Virginia, and on July 
28, 1775, he appointed Colonel William 
Tudor, of Boston, the first Judge Ad- 
vocate of the Army. The selection of 
Colonel Tudor established, at least 
temporarily, the Office of The Judge 
Advocate of the Army. However, it 
was not until 1849 that Congress pro- 
vided permanently for such an office. 
In 1869, the size of the Corps was 
increased to eight, and at the outbreak 
of World War I there were seventeen 
regular Army Judge Advocates. The 
citizen-army concept of a million men 
springing to arms overnight when 
needed was reflected in the Judge Ad- 
Vocate’s service, and during World 
War II the Office of The Judge Advo- 
cate General of the Army became the 
full-fledged legal office it is today. 
From a strength of 115 in 1940, it has 
grown to a regular Army authorization 
of 786 and an active duty strength of 
over a thousand officers. Some of the 


great names in the history of our coun- 
try are found in its rolls: Major John 
Marshall, Deputy Judge Advocate at 
Valley Forge in 1777; Major Henry 
Wheaton; Major John Chipman Gray; 
Major Felix Frankfurter; Colonel 
Edmund Morgan; Lieutenant Colonel 
Patrick Hurley; and Major Henry L. 
Stimson. 

From the days of the Revolution 
until the opening of the second World 


War in 1941, The Judge Advocate of 


the Army was able to discharge his’ 


duties with a very small group of reg- 
ular officers augmented from time to 
time during periods of emergency by 
civilian attorneys who were placed in 
uniform and who performed their mili- 
tary requirements without special train- 
ing. However, the size of the conflict 
between 1941 and 1945 and the as- 
sumption by the United States of 
world-wide responsibilities which to- 
day see our Armed Forces stationed 
throughout the world have increased 
the complexity of the legal problems 
facing the United States Army to a 
point that could not possibly have been 
foreseen during the early days of the 
Corps. 

Today judge advocates staff the Office 
of The Judge Advocate General in 


Washington, D. C., the Branch Office 
of The Judge Advocate General in Fort 
Holabird, Maryland, and The Judge 
Advocate General’s School in Char- 
lottesville, Virginia. Judge advocate 
officers are assigned to posts, divisions, 
corps, armies, oversea commands, and 
other headquarters in every part of the 
Army establishment. Army judge ad- 
vocates supervise a’system of criminal 
courts which try and review thousands 
of cases each year. They also are the 
trusted legal advisers of all senior Army 
commanders and their staffs. They ad- 
minister the processing of claims _aris- 
ing out of the multitudinous operations 
of the Army, and they are charged with 
the protection of the Army’s interests 
in hundreds of patents, the acquisition, 
possession, and disposition of millions 
of acres of land which are controlled 
by the Army, and the drafting and im- 
plementation of legislation, executive 
orders, and administrative regulations 
pertaining to the Armed Forces. 

These problem areas, peculiar to the 
Armed Services, caused The Judge Ad- 
vocate General of the United States 
Army to provide for specialized re- 
fresher training for judge advocates as 
they were called to active duty early in 
World War II. This training was pro- 
vided by a faculty of three officers at 
the National University Law School in 
Washington, D. C. By August, 1942, 
the expanding school was moved to the 
Law Quadrangle of the University of 
Michigan in Ann Arbor, Michigan, and 
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classes for both judge advocate officers 
and for officer candidates were con- 
ducted at the University until 1946. 
The end of the war and the consequent 
reduction in the strength of the Armed 
Forces made the operation of such a 
school no longer necessary, and it was 
closed in that year. 


The J.A.G. School... 
Fort Myer, Virginia 

The Judge Advocate General of the 
Army, profiting from the experience of 
the war and recognizing that the ex- 
panding responsibilities of the Corps 
required special training for its mem- 
bers, initiated a study seeking a solu- 
tion to the problem. With the coming 
of the Korean Conflict, tentative plans 
crystallized, and as the need for judge 
advocates was once again acute, a tem- 
porary school was established at Fort 
Myer, Virginia, on August 9, 1950, 
where approximately two hundred offi- 
cers called to active duty received 
refresher training. The demonstrated 
need for the provision of continual 
special training for Army lawyers con- 
firmed the determination of The Judge 
Advocate General to establish a per- 
manent school. A committee was formed 
in his office and after viewing many 
possible sites the University of Vir- 
ginia with its excellent facilities was 
chosen as the permanent home of The 
Judge Advocate General’s School. 
Brigadier General Charles L. Decker, 
now the Assistant Judge Advocate Gen- 
eral for Military Justice in the Office of 
The Judge Advocate General of the 
United States Army, assisted to the 
fullest extent possible by Colgate W. 
Darden, Jr., President of the Univer- 
sity of Virginia, and F. D. G. Ribble, 
Dean of the School of Law of the Uni- 
versity of Virginia, played a most im- 
portant part in founding the School, 
and he was chosen as its first Com- 
mandant in 195] and served as such 
until June 15, 1955. 

In 1958, the School was organized 
into its present structure, consisting of 
aa Administrative and Management 
Office and three departments: Aca- 
demic; Special Projects and Publica- 
tions; and Reserve Activities and Plans. 
Since its founding in 1951, the School 
has given resident instruction to some 


2,500 individuals, the great bulk of 
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whom have been judge advocates; and 
in February, 1959, the School gradu- 
ated its twenty-ninth Special Class. 

Why does the Army prefer school 
training for its newly commissioned 
officers instead of on-the-job training 
as practiced by most civilian law firms? 
The paramount objection to on-the-job 
training is the element of time. In the 
civilian community the young lawyer, 
after two or three years of on-the-job 
training, attains the skills necessary to 
perform adequately the tasks he will 
likely be assigned. There remains only 
the need to acquire the experience that 
will be gained by years of practice. In 
the Armed Services, however, the ma- 
jority of the lawyers complete their 
obligated period of service during these 
first two or three years and then return 
to civilian life. Thus, there is a need 
for a short concentrated period of 
study for the young lawyer at the very 
beginning of his military career if the 
Army is to receive substantial benefits 
from his services. 

There is also a need for specialized 
courses for the lawyers who choose a 
military career and a need for a gradu- 
ate course for senior officers who are 
about to be assigned as senior legal 
advisers to large commands involving 
thousands of men and millions of dol- 
lars worth of land and equipment. It 
is the mission of the School to meet 
these needs. 

Periodically each year, newly com- 
missioned officers of the Corps attend 
an eleven-week course designed espe- 
cially to introduce them to the special- 
ties of military law. These students are 
nearly all recent law school graduates 
who have met the highest standards, 
both morally and professionally, prior 
to being appointed as commissioned 
officers in the Army. The majority of 
them have graduated with high stand- 
ings in their classes, and many of them 
were editors of their schools’ law 
reviews. In nearly every case these 
officers will, upon completion of the 
course, be assigned duties requiring 
the solution of problems with which 
they had no contact or experience in 
civilian education or practice. The in- 
struction at The Judge Advocate Gen- 
eral’s School will be the only introduc- 
tion they will have received in these 
areas of the law. In effect, the School, 





by its many courses, is attempting to 
reduce to a minimum the need of as- 
signing problems to officers having 
little or no knowledge in the particular 
field. The student is introduced to every 
specialized field of law he is likely to 
encounter and familiarized with the 
statutes, regulations and research tools 
involved. This includes such “spe- 
cialties” as government procurement, 
claims for and against the Government, 
military justice, military affairs (in- 
cluding retirement, promotion and elim- 
ination, pay and allowances, prohibited 
activities, boards of officers, line of 
duty determinations, etc.), civil dis- 
turbances. martial law, international 
law, matters pertaining peculiarly to 
federal reservations, and the furnishing 
of legal assistance to military person- 
nel with personal problems involving 
domestic relations, property, taxation, 
and other civil matters. 


Not only must the Army lawyer be- 
come competent in unfamiliar areas of 
the law, but as an officer he must un- 
derstand the corresponding military 
rights and obligations, military organ- 
ization and procedures, and the prob- 
lems and relationships of the personnel 
of the military community. Most of 
these purely military subjects are taught 
the new judge advocate during eight 
weeks of basic infantry officer training 
which he usually receives at Fort Ben- 
ning, Georgia, immediately on entry 
into the service. 


The Advanced Class .. . 
Training for Key Jobs 

The Advanced Class is composed of 
a small group of officers, approximate- 
ly thirty in number, who have had 
from eight to twelve years of experi- 
ence as judge advocates. These officers 
are carefully chosen from among those 
who, by their accomplishments, have 
demonstrated that they are ready to 
assume key positions as legal advisers 
on the staffs of large commands or as 
the heads of major divisions in the 
Office of The Judge Advocate General. 
They spend thirty-five weeks in the 
intensive study of military law, includ- 
ing detailed study of the subjects to 
which the Special Class is only intro- 
duced. 


One of the most interesting aspects 
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of this graduate program is the prep- 
aration by each student of a thesis in 
an important area of the law which it 
has been determined requires further 
research and development. The students 
are urged to be completely objective 
and to use independent analysis in 
writing these theses. Every attempt is 
made to create an atmosphere of aca- 
demic freedom so that each student 
can make a real contribution to the 
field of military law. Several of the 
theses have been the basis for leading 
articles in various law journals. 


In recent years, the Advanced Class 
has become what may be truly classi- 
fied as an interservice enterprise. At 
present, there are two Navy officers 
and one Marine officer assigned as 
members of the Advanced Class. The 
School has also taken on an _inter- 
national flavor with one Philippine and 
one Burmese officer attending the Ad- 
vanced Class and three Korean officers 
and two Viet-Namese officers attending 
the Special Class. 


Experience has proved that the Ad- 
vanced Course is of great benefit to the 
Corps and to the Army. As the staff 
legal adviser of a command, an officer 
must have an over-all background in 
all areas of military law. The graduate 
study in the Advanced Class furnishes 
him with that background. As ex- 
pressed by the Dean of the New York 
University School of Law: 


The graduate program is expensive, 
it is difficult to administer, it takes a 
good deal of time and energy of our 
best people, but it is in our judgment 
worth the cost and the effort. There are 
many advantages in having advanced 
law students who have had some prac- 
tice and who approach their work with 
quite a different background and a 
different point of view from that of the 
undergraduate students. There is un- 
questionably a great demand for this 
type of program.1 


Many distinguished speakers have 
addressed the Advanced Class and the 
Special Class on timely subjects of in- 
terest to the military lawyer. Among 
the speakers have been the President of 
the American Bar Association, the 
Secretary of the Army, the judges of 
the United States Court of Military 
Appeals, The Judge Advocates General 
of the Armed Services, and many other 





Signal Corps 
Lewis T. Sweet, Jr., is now assign- 
ed to the Second Armored Division 
at Fort Hood, Texas. He is a grad- 
uate of the University of Texas and 
of the Southern Methodist Univer- 
sity Law School and was admitted 
to the Texas Bar in 1956. 
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Harvey Paticoff is stationed at 
the University of Virginia in Char- 
lottesville, where he is a member 
of the staff and faculty of The 
Judge Advocate General’s School. 
He is a member of the New York 
Bar. 





civilians and military men—judges, 
government officials, private practition- 
ers, and professors of law. 


The American Bar Association has 
shown considerable interest in the 
School and has been most co-operative 
in providing advice and assistance in 
the continuing effort to improve both 
the courses of instruction and the ad- 
ministration of the program. The ac- 
creditation of the graduate program or 
Advanced Course by the American Bar 
Association in February, 1955, is one 
of the high points in the history of the 
School. In the report of his inspection 
in October, 1958, Mr. John G. Hervey, 
Adviser to the Council of the Section 
of Legal Education and Admissions to 
the Bar of the American Bar Associa- 
tion, made the following statement: 


General. The subject school continues 
to progress satisfactorily. There exists 
a healthy ferment and willingness to 
experiment. The student body is selec- 
tive. The course of study has been 
revised repeatedly in the light of the 
critiques made by the graduates. The 
textual materials undergo continuous 
revision. The staff is highly competent. 
The facilities are very satisfactory. The 
school continues to be, in the opinion 
of the Adviser, the best of the special- 
ized graduate law schools and the pro- 
gram well merits the continued ap- 
proval of the American Bar Association. 


On the basis of this accreditation and 
upon the recommendation of a distin- 
guished group of lawyers and educators 
who visited the School at the request 
of the Department of Health, Educa- 
tion, and Welfare, authority was re- 
quested of the Congress to confer the 
degree of Master of Laws upon the 
graduates of the Advanced Course. At 
present, the bill, H. R. 6064, has been 
referred to the Armed Services Com- 
mittee of the House of Representatives. 

Further evidence of the interest of 
the American Bar Association is the 
award on behalf of the Association of 
a certificate of merit to the student in 
each Advanced and Special Class who 
attains the highest average during his 
course of study. 


Courses, Seminars 
and Conferences 

Additional activities in the vein of 
continuing legal education include vari- 
ous short courses, seminars and con- 
ferences. A Procurement Law Course, 
which is given three times each year, 
provides three weeks of instruction in 
the specialized field of government con- 
tract law to civilian and military attor- 
neys engaged in procurement activities 
in many agencies of the Government, 





1. Niles, A Graduate Program for Lawyers, 1 
J. Lecat Ep. 590, 595 (1949). r 
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including the Departments of Justice, 
Interior, Defense, Army, Navy and Air 
Force, as well as the General Account- 
ing Office, General Services Adminis- 
tration, and the National Security 
Agency. An even more specialized 
course in contract termination, which 
is given once each year, provides two 
weeks of instruction for government 
attorneys and selected specialists ac- 
tively engaged in termination proce- 
dures. Also available to government 
attorneys are periodic three-day semi- 
nars concerning procurement subjects 
of current interest. To date, they have 
dealt with the Contracting Officer, Con- 
tract Termination, Labor Law and 
Utilization of Government Property. 
Since 1951, about 1,000 individuals 
have received procurement instruction. 
A further method of providing legal 
education and current information to 
the government procurement lawyer is 
the biweekly Procurement Legal Serv- 
ice (Department of the Army Pamphlet 
715-50 series), with a circulation of 
about 3,500 copies. It contains digests 
of opinions and decisions of The Judge 
Advocate General of the Army, Armed 
Services Board of Contract Appeals, 
Comptroller General, and the various 
federal courts. 

Another very important course that 
has been instituted is the three-week 
Law Officer Course. This course is given 
twice each year to a group of outstand- 
ing judge advocates who are being spe- 
cially groomed to perform the duties 
of a law officer of a general court- 
martial, Additional responsibilities are 
continually being placed upon the law 
officer by the decisions of the United 
States Court of Military Appeals. His 
function now is almost identical to 
that of a civilian trial judge. In a 
recent decision by the Court of Military 
Appeals, this similarity was emphasized 
by declaring that members of the court 
(members correspond to a jury in a 
civilian trial) may no longer have a 
copy of the Manual for Courts-Martial 
with them during their deliberations.” 
The practice had been for the law offi- 
cer to refer the court members to cer- 
tain paragraphs of the Manual for in- 
structions as to the proper conduct of 
their voting and deliberations. Because 
the Manual also contains an extensive 


discussion of substantive law, some of 
which might be inapplicable to the 
case, the Court of Military Appeals has 
said that this practice must cease. All 
instructions to the court must now be 
contained in the instructions of the law 
officer and the court may not refer to 
any other material in reaching its con- 
clusions. This decision requires even 
more exhaustive and careful prepara- 
tion by the law officer, and it is the 
purpose of the Law Officer Course to 
emphasize those elements of law and 
procedure with which he must be 
thoroughly familiar. 

Because of the need for refresher 
training of National Guard judge ad- 
vocates not on active duty, a two-week 
course has been inaugurated for that 
purpose. Each year the course is given 
to approximately 50 per cent of the 
National Guard judge advocates, the 
other 50 per cent receiving the same 
instruction the following year. The in- 
struction is revised every other year so 
that a continuing course may be main- 
tained. A similar course is planned for 
officers assigned to judge advocate 
positions in United States Army Re- 
serve units. 

Although the primary mission of the 
School is resident instruction, it per- 
forms other important functions. Each 
year there is prepared by the Academic 
Department the necessary instructional 
material used by approximately 1,100 
officers not on active duty who attend 
the eighty-seven judge advocate branch 
departments of United States Army 
Reserve schools located throughout the 
country. These students, by continuing 
their training, are helping to maintain 
a large well-trained group of reserve 
judge advocates who may be called 
upon in the event of mobilization. The 
instructional material used in these 
schools parallels that taught in the resi- 
dent Special and Advanced Classes, 
although the instruction is, of course, 
extended over a much longer period of 
time. The staff of the Reserve Activities 
and Plans Department, in addition to 
the dissemination of this material, 
checks on its effectiveness through staff 
visits to the reserve schools. 

For the benefit of those reserve 
judge advocates who are unable to 
attend a reserve school, the Reserve 
Activities and Plans Department also 
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administers the judge advocate Army 
extension course program. A number 
of military personnel on active duty 
and civilian employees of the Armed 
Services also participate in the exten- 
sion course program. Approximately 
900 students are enrolled in this ex- 
tension course program. A recent sur- 
vey shows that 26 per cent of the re- 
serve judge advocates and about 50 
per cent of the National Guard judge 
advocates are participating. 


Nonresident Courses ... 
Six Tons of Lessons 

In the dissemination of the material 
for both these programs, the Reserve 
Activities and Plans Department each 
year mails almost six tons of material. 
Additionally, a USAR School Instruc- 
tors’ Conference is normally conducted 
each year. During this conference, the 
reserve judge advocates, who are in- 
structors at the reserve schools, receive 
instruction in current developments in 
military law and discuss the adminis- 
tration of USAR schools and methods 
and techniques of instruction. This 
conference permits those who prepare 
the instructional material and those 
who use it to exchange ideas and thus 
contribute to its continuing growth. 

The third department of the School, 
the Special Projects and Publications 
Department, is charged with the 
responsibility of providing adequate 
research tools for all judge advocates, 
conducting necessary research in the 
various fields of military law, and dis- 
seminating the results of these studies 
in periodicals, permanent publications 
and training films. About every ten 
days the Judge Advocate Legal Service 
containing recent developments in mili- 
tary law is distributed to all judge ad- 
vocates and interested governmental 
agencies. This pamphlet contains di- 
gests of all the opinions of the Court 
of Military Appeals, selected opinions 
of the boards of review, pertinent 
decisions from federal and state courts, 
and opinions of The Judge Advocate 
General, the Attorney General and the 
Comptroller General. The Judge Ad- 
vocate Legal Service and its supporting 
files also provide the material for the 

(Continued on page 508) 





2. United States v. Rinehart, 8 U.S.C.M.A. 402, 
24 C.M.R. 212 (1957). 
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A Reply to Mr. Rogers: 


The Papers of the Executive Branch 


by Bernard Schwartz ¢ Professor of Law at New York University 


In our October, 1958, issue (44 A.B.A.J. 941), we published Attorney 
General Rogers’ statement on the right of the Executive Branch to with- 
hold official documents from congressional committees. The statement, 
originally given before the Subcommittee on Constitutional Rights of the 
Senate Judiciary Committee, argued that the right to withhold such 
documents sprang from the doctrine of separation of powers. Mr. Schwartz 


answers Mr. Rogers in this article. 





In the October, 1958, issue of the 
JouRNAL, there is a strong presentation 
by Attorney General William P. Rogers 
of the right of the Executive Branch to 
withhold documents and other ma- 
terials from the Congress. Mr. Rogers’ 
paper takes an extreme view of the 
privilege of the Executive to withhold.! 
According to him, it is an established 
principle in our law that “in response 
to congressional requests for docu- 
ments, the Executive should exercise a 
discretion as to whether their produc- 
tion would serve a public good or 
would be contrary to the public inter- 
est.” 2 

The view of the Attorney General on 
$0 important a constitutional question 
is, of course, entitled to the greatest 
respect. It should, all the same, be 
borne in mind that even a formal 
opin'sn of the Government’s highest 
lega! officer is not, like the decision of 
a co.rt, an authoritative formulation 
of tie law. It is entitled only to the 
Weig.| that its inherent merit wins for 
it. A the late Justice Jackson, himself 
a fo: 1er Attorney General, aptly char- 
acte: zed it, the view of the Attorney 
Gene -al is “partisan advocacy”,® which 


cannot bind later judicial judgment. 
The Attorney General cites three 
principal sources of authority for the 
Executive privilege asserted by him: 
(1) Executive practice; (2) judicial 
decisions; and (3) separation of pow- 
ers. These will be discussed in turn. 


I. Executive Practice 

It is true that there have been Execu- 
tive refusals to comply with congres- 
sional investigative demands. Such 
Executive practice can, however, of it- 
self hardly be considered as conclusive 
or foreclose independent inquiry into 
the law, in the absence of an authorita- 
tive judicial decision on the subject. 
That there have been refusals by the 
Executive to supply information to the 
Congress does not necessarily prove 
that such refusals were legally justified. 

A governmental practice conceived 
in error does not become elevated to 
the plane of legality merely because the 
error has been long persisted in. In the 
celebrated Erie Railroad case,* the 
Supreme Court held invalid a century- 
old doctrine governing the law to be 
applied in federal cases. The Court was 
not dissuaded by the fact that the uni- 


form practice in the federal courts had 
been in accordance with the overruled 
doctrine. If this is true of an erroneous 
decision (followed as an authoritative 
precedent for so long) of the Supreme 
Court itself, it must certainly be true 
of an Executive practice which, as we 
shall see, finds no basis in judicial de- 
cision. Executive practice alone can- 
not authorize Executive acts which 
have no other legal basis. 


This would be true even if the Execu- 
tive practice cited by Mr. Rogers were 
uniform and unopposed. In actuality, 
the Congress has never assented to the 
claim that the Executive can determine, 
in its discretion, what documents it 
will withhold. An extremely suggestive 
precedent is to be found in the Senate 
in 1886. In January of that year, the 
Senate passed a resolution directing the 
Attorney General to transmit certain 
Department of Justice documents. 
Upon the Attorney General’s refusal to 
transmit the papers requested, the Sen- 
ate Committee on the Judiciary sub- 
mitted a report which strongly affirmed 
the right of Congress to receive the in- 
formation requested: 


It is believed that there is no instance 
of civilized governments having bodies 
representative of the people or of states 
in which the right and power of those 





1. Rogers, Constitutional Law: The Papers 
of the Executive Branch, 44 A.B.A.J. 941 (1958). 

2. Id. at 944. 

3. Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579, 649, note 17 (1952). 

4. Erie Railroad Co. v. Tompkins, 304 U.S. 
64 (1938). 
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representative bodies to obtain in one 
form or another complete information 
as to every paper and transaction in 
any of the executive departments there- 
of does not exist, even though such 
papers might relate to what is ordi- 
narily an executive function... “Why 
should the facts as they may appear 
from the papers on file be suppressed? 
Is it because that, being brought to 
light, it would appear that malice and 
misrepresentation and perjury are 
somewhat abundant ... ?”5 


Following this report, the Senate 
strongly censured the Attorney Gen- 
eral. 

In the debate in the Senate, Senator 
Edmunds, the then chairman of the 
Judiciary Committee, referred to the 
“universal power of knowledge and in- 
formation of the two Houses of Con- 
gress in respect to every operation of the 
Government of the United States and 
every one of its officers, foreign and 
domestic”. According to him, both 
Houses of the Congress had a “right to 
know everything that is in the execu- 
tive departments of the Government’’.® 

The learned Senator stated that this 
was the first instance in some forty 
years in which either House had failed 
“on its call to get information that it 
has asked for from the public depart- 
ments of the Government”. 

The committees of either House, said 
he, “have always obtained from the de- 
partments on their mere request every- 
thing that either House or its commit- 
tees thought necessary for the proper 
discharge of their duties”.7 

Executive refusals to furnish papers 
to the Congress have been relatively 
few by comparison with the whole 
mass of instances in which congres- 
sional demands for information have 
If Executive and 
legislative practice is to be considered, 
the grants as well as the refusals of in- 
formation should be weighed. The 
readiness displayed by the Executive 
in innumerable cases in furnishing in- 
formation to committees of both 
Houses is at least as strong as a prece- 
dent as the comparatively few instances 
of refusals. 


been complied with. 


II. Judicial Decisions 
The Attorney General, in his paper, 
cited no case directly supporting his 
extreme assertion of Executive privi- 
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lege. As against the lack of decisions in 
support of the Attorney General’s view, 
there is a veritable mass of contrary 
authority, which resoundingly repudi- 
ates the whole concept of privilege, 
even in cases involving only private 
litigants. 

In the first place, it should be noted 
that John Henry Wigmore, the dean 
of the American law on the subject, 
strenuously opposed the whole concept 
of Executive privilege. Much of Vol- 
ume 8 of his monumental Treatise on 
Evidence is devoted to a demolition of 
the claims of those who assert the doc- 
trine of privilege. Wigmore is particu- 
larly caustic with regard to the argu- 
ment that, in such cases, the public in- 
terest against disclosure must be con- 
sidered paramount to the individual in- 
terest of private litigants, declaring: 


As if the public interest were not in- 
volved in the administration of justice. 
As if the denial of justice to a single 
suitor were not as much a public in- 
quiry as is the disclosure of any official 
record. When justice is at stake, the 
appeal to the necessities of the public 
interest on the other side is of no 
superior weight. “Necessity,” as Joshua 
Evans said, “is always a suspicious 
argument, and never wanting to the 
worst of causes”.® 


That the Executive does not have the 
authority to withhold, even from pri- 
vate litigants, papers merely because it 
feels that disclosure would be contrary 
to public interest is shown by Crosby 
v. Pacific S.S. Lines.® The court there 
expressly relied upon Wigmore in re- 
jecting a claim of official privilege. 
The fact pattern was somewhat unusual. 
The case arose out of a civil bank- 
ruptcy proceeding. A witness, who was 
an official of the British Ministry of 
Supply (not a party to the case), de- 
clined, on cross-examination, to produce 
internal correspondence and memoran- 
dums of the Ministry, on the ground 
that they were 
ments belonging to the British Govern- 
ment. The case is relevant for our pur- 
poses because the federal court specifi- 
cally stated that it would treat the Brit- 
ish Ministry by the same standard as 
would “apply to a similar department 
of Government here”. And the court 
concluded that there was no valid privi- 
lege in a case like this, saying: 


“confidential” docu- 





It is enough to say that for one to 


claim a privilege, he must make a 
showing that he is entitled to one, and 
that no such showing, in our opinion, 
was made here. 


In other words, according to the 
instant court, an Executive department 
cannot refuse to disclose merely by 
raising a claim of official privilege. 

Just as important is the fact that the 
court strongly emphasized that it is the 
function of the court, not the Execu- 
tive, to determine what evidence is 
privileged. An attempt was made to 
bring the case under a California stat- 
ute applicable “when public interest 
would suffer by disclosure”. But, asked 
the court, “Does this mean that [the 
executive official] is final authority on 
that point? All reason says that the 
question is one for the court to deter- 
mine.” This is wholly contrary to Mr. 
Rogers’ assertion that it is for the 
Executive itself to determine what 
matters must remain concealed in its 
departmental pigeonholes. 


Similarly, in Reynolds v. United 
States,'° the court rejected a broad 
claim of Executive privilege, holding 
categorically that it was the court, not 
the Executive, who had the last word 
on the question. The Supreme Court, in 
reversing, expressly declined to con- 
sider the broad proposition of privilege 
raised by the Government, but decided 
instead on other grounds. Yet it is im- 
portant to note that, even so, the high- 
est Court was careful to state that the 
determination of privilege must be 
made by the Court, declaring expressly, 
“Judicial control over the evidence in 
a case cannot be abdicated to the ca- 


price of executive officers”.1! 


Nor are these the only cases reject- 
ing the extreme claim of Executive 
privilege in courtroom proceedings. In 
United States v. Certain Parcels of 
Land,!2 a condemnation action by the 
Government, the defendant sought cer- 
tain internal Department of Justice 
files. Of course, the Government was 
quick to claim privilege; but its claim 





5. 7 Senate Misc. Docs. 237-43 (1893). 

6. 17 Conc. Rec. 2215. 

7. Ibid. See also 3 Hinds’ Precedents 2-3, 
85-86. 

4 bes. seeone on Evipence 790 (1940). 

2d 470 (9th Cir. 1943), cert. denied, 
a 98% od et (D.C. Cir. 1951). 
e. 

1 United States v. Reynolds, 345 U.S. 1, 9 
(1952). 

12. 15 F.R.D. 224. 
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was not sustained by the court. The 
court’s language is extremely thought- 
provoking to those who have uncritical- 
ly accepted the extreme arguments re 
privilege of the Executive Branch: 


In short the Government’s claim of 
immunity under the Attorney General’s 
regulations does not rest upon any 
privilege “established in the law of 
evidence...” The sole ground for the 
claim is that the documents are “con- 
fidential reports in Department of Jus- 
tice files’; the Government’s theory 
being, as stated before, that “reports in 
the Department of Justice files” are 
privileged because made confidential 
by Order No. 3229 (Revised). 

Clearly there is no such privilege 
known to the law of evidence. The 
most that can be said for the Govern- 
ment’s position is that there is a gen- 
eral public policy against unnecessary 
disclosure of files of the executive 
branches of the Government. However, 
this policy may readily be outweighed 
by the public interest in disclosure 
when such files contain documents of 
evidentiary value in a court of jus- 
tice.18 


Another case along this line is Zim- 
merman v. Poindexter,14 where, in a 
civil suit for wrongful imprisonment, 
the plaintiff by subpoena sought to get 
certain files from the Army including 
Federal Bureau of Investigation re- 
ports. The court there too rejected the 
claim that it was for the Executive it- 
self to determine what documents to 
withhold. According to the court, it it- 
self had to make that determination. 
Said the court: 


We conclude by holding that to sustain 
the assertion of privilege of conceal- 
ment under the specific situation before 
the court would be tantamount to ab- 
dicating an inherent judicial function 
of determining the facts upon which 
the admissibility of evidence in a case 
depends. This we cannot do. 


\lso of moment here is the line of 
criminal cases where executive privi- 
lege has been asserted. These cases 
have uniformly rejected the Executive 
clains and have culminated in the re- 
cen’ decision of the Supreme Court in 
Jencks v. United States.15 In Jencks, 
the Court refused to allow Executive 
pri ilege to permit even Federal Bu- 
tee: of Investigation files to be with- 
he! from defendant, even without a 
shving on his part how the files 


= 


sought were directly relevant to his de- 
fense. The need for justice, said the 
Court, is greater than any prejudice 
“attendant upon the possible disclosure 
of state secrets and other confidential 
information in the Government’s pos- 
session”. 

It is recognized that there are many 
who do not agree with the Jencks de- 
cision and that there has, indeed, been 
enacted a law which seeks to correct 
its too extreme effects. But can it seri- 
ously be contended that a Court which 
held that a private individual must be 
given access even to Federal Bureau of 
Investigation files would refuse to hold 
that the elected representatives of the 
people are entitled to at least the same 
access? Certainly, a tribunal which de- 
cided Jencks the way it did would 
be most unlikely to give free rein to 
the advocates of absolute Executive 
privilege vis-a-vis the Congress. 

If the cases reject the claim of a 
privilege in the Executive to determine 
what papers should be withheld from a 
private litigant, how much more should 
that claim be rejected where the Con- 
gress is concerned! It is true that the 
administration of justice between pri- 
vate litigants is important and is not 
to be over-ridden except in the face 
of compelling necessity. In such cases, 
however, governmental necessities may 
outweigh the needs of the private par- 
ties. The same does not apply to a con- 
gressional investigation. Here it is not 
merely the rights of individual litigants 
that are at stake. The elected repre- 
sentatives of the people are asserting 
their need for information on behalf of 
the nation itself, so that their legisla- 
tive power may be guided in its exer- 
cise by knowledge of what needs to be 
known. In such a case, can the Execu- 
tive pull down in the legislature’s face 
the curtain of official secrecy ?1® 

It is important to bear in mind that 
the investigating power of the Congress 
is one which has its antecedents in cen- 
turies of Anglo-American history. The 
roots of the power lie deep in the 
British Parliament. Under the leading 
modern British case; “the Commons 
are, in the words of Lord Coke, the 
general inquisitors of the realm... 
they may inquire into every thing 
which it concerns the public weal for 
them to know”.17 
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It may be claimed that Lord Coke’s 
famous assertion referred to in this 
quote is too extreme when applied to 
our Congress. It has been argued that 
the British precedent is not apposite 
because the Parliament was, unlike the 
Congress, originally a judicial body.'* 
More recent scholarship, however, vig- 
orously denies that Parliament ever 
really was a court in our modern sense 
of the term.!9 Then, too, the English 
cases on legislative investigatory au- 
thority all arose long after Parliament 
clearly ceased to be a court. Thus, even 
if Parliament had once been a judicial 
body, that should hardly affect the 
value for us of precedents that took 
place long after it had ceased to be 
such. 

It is relevant to note that a member 
of the very first Supreme Court spoke 
of the investigatory power of the House 
of Representatives in language striking- 
ly similar to that of Lord Coke. Lectur- 





13. Id. at 230 (Italics added). 

14. 74 F. Supp. 933 (D. Hawaii 1947). 

15. 353 U.S. 657 (1957). 

16. Compare Taylor, GRaNnp InQquEstT 98 (1955). 

17. Howard v. Gosset, 10 Q.B. 359, 379 (1845). 

18. See Kilbourn v. Thompson, 103 U.S. 168, 
189 (1880). 

19. See Potts, 74 U. or Pa. L. Rev. 692-700 
(1926). 
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ing in Philadelphia in 1791, Mr. Jus- 
tice Wilson affirmed: 


The House of Representatives 

form the grand inquest of the state. 
They will diligently inquire into griev- 
ances arising both from men and 
things.29 


Can it reasonably be claimed that 
the “grand inquest” of the nation does 
not have the broadest investigatory 
power over the Executive? Congres- 
sional powers of inquiry are not limit- 
ed to those possessed by the courts. The 
Congress itself has stated that, insofar 
as its investigatory authority was con- 
cerned, it “was in the relation of a 
grand jury to the Nation”,?! and the 
Supreme Court has taken a similar 
position.?? 

Most pertinent in this connection 
perhaps, is a 1951 Massachusetts de- 
cision which arose directly out of an 
Executive attempt to pull down in the 
legislature’s face the curtain of official 
secrecy. In 1951, the Massachusetts 
Development and Industrial Commis- 
sion (an agency within the Executive 
Department) ordered a study made of 
business conditions. When this study 
was completed and a report made, the 
state senate ordered the chairman of 
the commission to produce the report. 
He refused, asserting that “the legisla- 
ture may not attempt to interfere with 
action taken by the executive depart- 
ment”. He was backed up in his de- 
fiance by a formal vote of the commis- 
sion directing that the report be turned 
over to a private advisory group. Thus, 
there was squarely presented to a court 
for the first and only time the direct 
question of whether the Executive can 
refuse to turn over to the legislature an 
internal communication on the ground 
of Executive privilege. 

The claimed privilege was wholly re- 
jected by the Massachusetts court, 
which upheld the power of the state 
senate to enforce its demand for the 
report, by contempt proceedings if 
need be. According to the court: 


If the legislative department were 
to be shut off in the manner proposed 
from access to the papers and records 
of executive and administrative depart- 
ments, boards, and commissions, it 
could not properly perform its legisla- 
tive functions.23 
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It needs little iteration to note the 
extreme relevancy of this Massachu- 
setts decision. Here we have the only 
case in which the pretensions of the 
Executive to a power to withhold docu- 
ments from the legislature on the 
ground of official privilege were 
squarely presented to a court. And the 
court expressly repudiated the gratui- 
tous assumption of such a power in the 
Executive to frustrate a legislative in- 
quiry. 

At issue in the Massachusetts case 
was the claimed privilege of the Execu- 
tive with regard to communications 
within an Executive agency. It should 
be noted that these are exactly the 
communications asserted to be wholly 
privileged in the President’s letter of 
May 17, 1954, to the Secretary of De- 
fense, which was so strongly relied on 
by Mr. Rogers.?4 Yet, in the one case 
where the claimed privilege has had to 
run the judicial gantlet, it was 
weighed in the balance and found want- 
ing by the highest court of Massachu- 
setts. 


III. Separation of Powers 

The separation of powers is relied 
upon by the Attorney General as the 
great doctrinal support for the Execu- 
tive privilege against the Congress. In 
actuality, that doctrine does not really 
help us with the problem. The separa- 
tion of powers was also used by Mr. 
Rogers’ predecessor in justifying the 
President’s letter of May 17, 1954. 
Each branch, said Attorney General 
Brownell then, “shall be limited to the 
exercise of the powers appropriate to 
its own department and no other”.?° 
But this begs the question as far as the 
problem at issue is concerned, for it 
does not in any way tell us to what 
“powers appropriate to its own depart- 
ment” the authority of the Congress is 
limited. The implication is that con- 
gressional authority is limited to the 
enactment of laws; in no other way can 
it act. Such an interpretation by the 
Attorney General of the powers of the 
Congress is, however, wholly out of 
line with modern theory and practice 
on the proper role of a legislative 
assembly in a democratic state. 

As that organ of the Federal Govern- 
ment which alone is vested with the 
power to enact laws, the primary prov- 





ince of the Congress is, of course, to 
legislate. It would, nevertheless, be 
erroneous to think of the functions of 
a modern legislative assembly solely 


in terms of lawmaking. Important 
though the legislative function itself 
may be, a legislative body is hardly 
worthy of the title of Congress or Par- 
liament if it merely grinds out legisla- 
tion as a sausage maker grinds out 
sausages. 

As strong a statement as any upon 
the right of the Congress to obtain 
the information necessary for informed 
exercise of its functions is that made 
for a unanimous Supreme Court by 
Mr. Justice Van Devanter in the fa- 
mous case of McGrain v. Daugherty. 
“We are of the opinion’, reads the de- 
cision of the Court there, “that the 
power of inquiry—with process to en- 
force it—is an essential and appropri- 
ate auxiliary to the legislative func- 
tion. A legislative body cannot 
legislate wisely or effectively in the 
absence of information respecting the 
conditions which the legislation is in- 
tended to affect or change; and where 
the legislative body does not itself 
possess the requisite information— 
which not infrequently is true—re- 
course must be had to others who do 
possess it... Thus there is ample war- 
rant for thinking, as we do, that the 
constitutional provisions which commit 
the legislative function to the two 
Houses are intended to include this 
attribute to the end that the function 
may be effectively exercised.” 26 

In Justice Van Devanter’s view, the 
power to obtain information is in- 
cluded in the grant to the Congress in 
Article I of the Constitution of legisla- 
tive power. But, if this view is correct 
(and it is supported by the authority 
of the entire Supreme Court), it re- 
futes the constitutional basis upon 
which the Attorney General’s view pur- 
ports to rest. Even if the separation of 
powers doctrine requires, as the At- 
torney General asserts, that each 
branch shall be limited to the powers 
appropriate to its own department, that 
(Continued on page 525) 
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The Settlement of Controversies: 





The Will and the Way To Prevent Lawsuits 


by Frank W. Brady ¢ of the Philippine Bar (Manila) 


“Only when there is absolutely no other reasonable and honorable way 
should a controversy be submitted to judicial determination.” These words 
summarize Mr. Brady’s advice. No one likes lawsuits, he points out, and 


most people are more than pleased to settle their controversies, if their 


lawyer can work out just, reasonable terms. He urges lawyers to practice 


the art of “extrajudicial settlement”. 





Agree, agree, says the old saw, the 
law is costly. 
—Aesop’s Fables 


The Spaniards have a most common 
and practical saying for the guidance 
of all lawyers and their clients in the 
settlement of cases out of court or in 
court: “Mas vale un mal arreglo que un 
buen pleito.” Not as common is its 
English equivalent: “A sorry agreement 
is better than a good suit in law.” The 
lesson to learn is to settle—always to 
discourage litigation. Remember Con- 
fucius, who, as Minister of Justice, 
wisely remarked, “I can try a lawsuit 
as well as other men, but the most im- 
portant thing is to prevent lawsuits.” 
To paraphrase the well-known adage, 
an ounce of prevention is worth a ton 
of litigation. 


Can All Conflicts Be 
Set:led Out of Court? 

I» the prevention of lawsuits, I have 
don: my little bit; for, in the twenty 
odd years of practice, I have filed only 
six complaints, five of which were dis- 
miss:d by compromise before trial. 
Fro. the sixth suit, I withdrew my 
Tepr-sentation for ethical reasons. Ac- 
tua..y, I have never, either as counsel 


for the plaintiff or the defendant, tried 
a case straight through the trial court; 
and only once have I taken a case to 
the Supreme Court on certiorari from 
a ruling of a lower court. What is 
more, only twice in my professional 
career have clients left me to engage 
other counsel for judicial relief. It 
would seem that I have been kind to 
the judiciary. 

Of course, not every controversy can 
be settled extrajudicially, no; but al- 
most all, yes. For in the same way that 
physical nature abhors a vacuum, hu- 
man nature detests litigation; and this 
dislike is universal. 

“To go to law”, runs another saying, 
“is for two persons to kindle a fire, at 
their own cost, to warm others and 
singe themselves to cinders.” 


Three Keys 
To Settle Disputes 

What, then, is the basis of the settle- 
ment procedure? What hidden powers 
must the lawyer possess to turn con- 
flict into cure? How does he do it? 
What is the key? 

The answer to these questions, the 
basis of every amicable settlement, is 
simple enough for statement but most 
difficult for execution. First, there must 


be in every single step you take during 
the negotiations, in everything you do, 
in every word you utter, what Mr. 
Justice Jackson called professional sin- 
cerity, which is nothing else but plain 
good faith. It is, indeed, the handmaid 
of persuasion, and without persuasion 
you settle no disputes. 

Secondly, you must master the facts 
and the law, completely and thorough- 
ly, exactly as you would do to prepare 
for the trial of a courtroom case. A 
pitiful neglect on the part of some law- 
yers to observe this cardinal rule, and 
to rush blindly into the negotiation of 
cases without adequate preparation 
often meets with disastrous results. 
Semper paratus! 

Thirdly, and perhaps the most im- 
portant, is the will to settle out of court 
—the indomitable will of the lawyer to 
prevent, at all reasonable cost, the case 
from going to court, and to sincerely 
search for a solution to the contro- 
versy. In the promotion of peace, it is 
his first duty to exhaust every possible 
means of settling the controversy out 
of court; and when I say exhaust I 
mean it in a thorough sense. 

This third rule, in capsule form, is 
nothing else but tenacity or constancy 
of purpose, which is the great secret of 
success in any human endeavor. No, 
make no mistake, the settlement process 
is no easy task. It is built on real hard 
work. Yes, there will be times when, I 
warn you, caught in the crossfire of 
conference negotiations, you will be 
sorely tempted to give up in despair 
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The Way To Prevent Lawsuits 


and let the case drift into court. But 
don’t, for there is almost always a way. 


Settlement Process Is Like 
a Medical Case: Watch It! 

Coming next to the nature of the 
settlement process, I have always re- 
garded a controversy as a medical case, 
and unless you want the “patient” to 
die in your office, keep your hand on 
the “pulse” of the case all the time. 

On the two occasions I failed to 
effect a settlement in my office, and the 
controversy in each instance blossomed 
into a full-grown lawsuit, I viewed, in 
my distress and defeat, that unhappy 
transition as the emtombment of my 
client and his case with my poor self 
standing by as the lone mourner. 


Justice in Your Own 
Law Office 

The settlement of a conflict or dispute 
is also a short cut to justice, and, like 
most short cuts, the way is rugged. 
Some lawyers regard this process as 
a poker game; but not ever having 
played poker, I fail to note any such 
similarity. Nor would | liken the settle- 
ment negotiations to a legal bargain, 
since justice is too sacred to be the 
subject of purchase and sale. Nor are 
the negotiations, I think, only a matter 
of give and take. The great art is to 
make certain that your client does not 
. give more than what his opponent is 
entitled to take, or take more than what 
his opponent should rightfully give. 
That is justice in its finest sense, 
whether decreed by the law or won at 
the conference table. 

Actually, the settlement of a contro- 
versy is justice in your own law office, 
which to that end is transformed into 
a trial court, court of appeals and 
supreme court, with yourself often in 
the triple role of counsel for your 
client, counsel for the opponent, and 
presiding judge of this trinity of 
tribunals. 


Advantages of Compromise 
Are Many 

The advantages arising from the 
settlement process are so obvious and 
so numerous that I cannot understand 
why more lawyers, especially the 
younger lawyers, do not make full use 
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of the extrajudicial procedure. Pre- 
cisely, this article has been written to 
encourage my brethren to venture into 
that field. I repeat: only when there is 
absolutely no other reasonable and 
honorable way should a controversy be 
submitted to judicial determination. I 
cannot make this plea too strongly. 

The advantages of an amicable settle- 
ment, compendiously stated, are: 

1. Extrajudicial justice moves faster 
and is far cheaper. 

2. It saves much mental anguish 
and heartache to the lawyer and to his 
client. 

3. It often reconciles the disputing 
parties. 

4. It is generally more satisfactory. 

5. In the settlement of a case in your 
office, you are the judge to a great 
extent. 

6. Also, with your client’s approval, 
you have the choice to accept or to 
reject the final “decision” reached at 
the conference table. 

7. You can handle more work when 
you settle cases out of court. 

8. You attract more clients, as more 
clients prefer to settle than to litigate. 
As soon as word gets around that you 
“specialize” in keeping clients out of 
court, your success in the profession is 
assured, 

9. Extrajudicial justice generally op- 
erates under a mantle of secrecy, un- 
like judicial justice. It thus keeps your 
client’s name away from unnecessary 
(sometimes unpleasant) publicity. 

10. You and your clients make fewer 
enemies by settling than by fighting 
in court. 

11. Judges like you all the more for 
sparing them hard work; and, without 
being aware of the fact, you gain their 
respect and admiration. 


Disadvantages 
Are Only Two 

The disadvantages of settling cases 
extrajudicially are few. I can think of 
only two, namely: 

1. Your fee per case is less, usually 
by about 30 per cent. However, this 
diminution of income is in part com- 
pensated by the increased volume of 
work that streams into your office. 

2. Strange as it may seem, you work 
harder at the settlement of disputes. 
As I have previously observed, there is 


nothing more trying and tiring than 
the settlement of cases extrajudicially. 


How To Succeed in 
Settling Cases 

Next, we come to the “procedure” of 
settling controversies out of court or in 
court. Drawing from my own limited 
experience, and encouraged by the 
thought that I may be of some assist- 
ance to my brethren, especially the 
young lawyers, I venture to give you 
the following hints in a suggestive and 
not absolute manner: 


1. Go at once to the enemy camp! 
Unorthodox as this procedure may 
strike some lawyers, do so. And I mean 
by this, go immediately to your client’s 
opponent in his own home grounds. 
Tell him frankly that you have been 
retained by your client and that you 
are there to find a reasonable way to 
settle the dispute out of court, adding 
that as soon as possible you will study 
the facts of the case and will see him 
again—soon. 

That first visit, if handled skillfully, 
will be of lasting value. Remember 
that first impressions count. Besides a 
personal introduction to your client’s 
opponent, it will give you a command, 
as it were, over the case that will stay 
with you until the end—if you are fair 
in the negotiations. To your great sur- 
prise, your client’s opponent will talk 
to you from his heart in a way that 
perhaps he will never do again. Also, 
that first conference will give you the 
“lay of the land” of the conflict—the 
point of view of the opposition, spon- 
taneous and unadulterated. In many, 
many cases, that visit will prevent the 
opponent from engaging counsel; so 
he will, surprisingly, entrust himself to 
you and, what is more important, to 
your judgment. Nobody wants to spend 
money on lawyers unless he has to. 

On this first visit, your client should 
stay away, and you should go to see 
his opponent alone. Try never to depart 
from this rule. 

2. Keep an office diary and record 
minutely the negotiations. True, your 
entries are barred as self-serving, but, 
just the same, they will serve you well. 
This habit will pay good dividends. I 
have seen it in my own case. 

3. Call for a truce while the negoti- 
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ations are under way. No pleadings or 
motions of any kind should be filed. 
Maintain the status quo. 

4. Meantime, marshal the facts, 
which are always difficult to garner, 
for they all happened in your absence 
and in the past. It is a process of re- 
construction; it is not easy. As John 
Stuart Mill said, “He who knows only 
his side of the case knows little of 
that.” Study the applicable law, too, 
and never overlook the importance 
that it plays in extrajudicial justice. 
I have always regarded the facts of 
a case as the hull of a ship, and the 
law as its rudder. It takes the law to 
steer the facts through the tedious 
negotiations of a successful settlement. 
I am not telling you that one is more 
important than the other; 1 am merely 
warning you not to prescind from the 
law in this field of justice. 

5. Take your client along with you 
wherever you go, except, as already 
noted, on your first visit to his op- 
ponent. This will help in the negotia- 
tions, in gathering the facts and getting 
a good insight into the nature and 
ways of your client’s adversary. More- 
over, and very important, it will make 
collection of your fee easier, since your 
client is familiar with the ups and 
downs of the negotiations. Otherwise, 
when he receives your bill, he may 
exclaim, as so many clients do, “But 
you did very little. Why, you didn’t 
even enter an appearance in court!” 

There is another decided advantage 
in taking your client around with you 
as you labor on his case. For one 
thing, he sees for himself the difficulties 
encountered by you in handling his 
case, and he thus grows more receptive 
to a settlement and less inclined to a 
lawsuit. In fine, he learns to appreci- 
ate the worth of your work. 

6. Of course, there will be clients 
whom you should keep out entirely of 
the negotiations for tactical reasons. 
You alone should be the judge of this. 
I: the same way as years ago children 
were seen but not heard, I have found 
it most helpful to have my client at my 
s.'e but always “as voiceless as a Turk- 
is) mute”, 

’. If your client’s adversary wishes 
i to act as his counsel as well—and 
t's happens often—tell him the truth: 
( .tit is very hard to serve two masters 


\ 


and be loyal to both; that you will try 
to do so and will go as far as you can 
until you feel that you cannot continue 
any longer. In most cases, he will let 
you handle his side as well Of course, 
if your client’s adversary is represented 
by counsel, I need not tell you what the 
rule is then. 

8. Demolish all opposition and never 
lose heart Be patient, tolerant and 
persuasive. One little word, spoken out 
of turn or thoughtlessly uttered, can 
bring the negotiations to an abrupt and 
tragic end. I have seen this happen. 
Again, I caution you to keep your 
client voiceless. 

9. The hardest case to settle, you 
will find, is that in which your client’s 
adversary has no case, and feels that 
he has nothing to lose and perhaps 
something to gain by going to court. 
Your only weapons then are two—per- 
Don’t ever com- 
promise with such scoundrels. Don’t 
settle with them to get rid of “nuisance 
values”. When confronted with the facts 
and the law, they usually change their 
minds and drop their cases. If, how- 
ever, they should dare go to court, give 
them a legal lashing. 

10. On appropriate occasions be 
forceful and, if necessary, even a little 
theatrical—in all sincerity, of course. 
As Swift said, “the greatest art is to 
hide art”. 

11. If you find that your client is 
overbearing as to what he wants to 
settle the case for, suggest that you 
wish to withdraw so that he may en- 
gage other counsel. In the great major- 
ity of cases, he will not let you go and 
will be guided by your advice. 

12. If, despite all Trojan efforts on 
your part, the conflict should go to 
court, or is already in court when your 
services are retained, make use—real 
use—of pretrial. It is effective. And 
remember in this connection that even 
after the decision of the trial court, 
when the case goes up to the appellate 
levels, settlements are sometimes made 
by the exhausted parties; for, as an- 
other saying goes, “Suits at court are 
like winter nights, long and weari- 
some.” And, you can add to this, 
costly! 


suasion and prayer 


13. One word of advice on fee con- 
tracts: Make certain to provide in each 
contract what your fee will be in the 
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event of a settlement, otherwise you 
may bitterly regret the omission. There 
is nothing like clearing the financial 
decks before you start working on each 
case. 


Try To Avoid 
These Pitfalls 

On pain of making this article longer 
than what I had originally planned, | 
beg to include before closing a list of 
“don’ts” and “nevers” which may be 
of assistance in the settlement of cases. 
And again, I suggest and do not decree. 

The list of “imperatives” is as 
follows: 

1. Don’t ever try to settle a case over 
the telephone. I never settled one that 
way but came near bungling some by 
departing from this standard rule. 
There is no substitute for a face-to-face 
talk. That is why television was in- 
vented! 

2. Never write a threatening letter 
to your client’s adversary or his 
lawyer. 

3. Never, never, file a complaint 

(Continued on page 528) 
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The Common Law in America 


The importance which the law has had in the establish- 
ment of sound political structures in the English-speaking 
world will be emphasized by the Virginia State Bar when 
it commemorates the advent of the common law at James- 
town on May 17, 1959. This ceremony will recognize the 
role of the common law in the Jamestown settlement of 
1607; the subsequent development of the Commonwealth 
of Virginia, and the part it has played in the growth and 
development of the other twelve colonies, which later be- 
came thirteen states, soon to be expanded to fifty. The 
English common law has been predominant in at least 
forty-nine of these states and has played its part well in 
serving as a solid foundation upon which the political and 
judicial structures of these states have been built. The 
importance of the law in the development of our American 
democracy was recognized on a national scale in the first 
and was repeated this month. 
A wider recognition of the value of law and the part it can 
play if the world is to enjoy a cessation of the cold war 
and hope for a peaceful existence is being emphasized in 
the regional meetings held in various sections of the United 
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States under the auspices of the Special Committee on 
World Peace Through Law of the American Bar Associ- 
ation. The Commonwealth and the State Bar of Virginia 
are participating in the Jamestown ceremony. The people 
of the United States, its lawyers and judges, will join in 
wishing them well. We are all heavily indebted to the 
Colonial Fathers who laid the foundation at Jamestown 
some 350 years ago. The light of the English common law 
has spread throughout the length and breadth of this great 
land of ours, which now extends far into the reaches of the 


Pacific. 


The Founding Fathers 


No adult American is living today in the world into 
which he was born. Times change, as all but the die-hard 
will admit. The most difficult of all mental adjustments to 
make is to rearrange a familiar group of data, and to free 
oneself from the comfort of familiar doctrine. Most of us 
have the human tendency to judge by our own experience, 
knowledge and prejudices rather than by the light of new 
facts, new evidence or by the cogent logic of evolving 
circumstances. Lawyers and judges are not immune from 
this psychological tendency to resist new ideas. 


There is in all of us this conservative tendency to attack 
radical innovation. Most of us either run away from the 
innovation or fight the intruder. Our choice of words as 
lawyers usually reveals whether our attack is on an emo- 
tional or a more mature, intellectual plane. 


Frequently the venerable authority of the Founding 
Fathers is appealed to as a justification for maintaining 
our comfortable status quo. If there is one doctrine which 
the Founding Fathers intended to incorporate in our Fed- 
eral Constitution, it is the idea of flexibility, of adapt- 
ability to future conditions. 


Chief Justice John Marshall is often quoted by lawyers 
to the effect that, “We must never forget that it is a con- 
stitution we are expounding ...a constitution intended to 
endure for ages to come, and, consequently, to be adapted 
to the various crises of human affairs.” 


No one has expressed the necessity of adapting our Con- 
stitution to the vicissitudes of an expanding democracy 
better than the draftsman of our Declaration of Independ- 
ence, Thomas Jefferson. Jefferson wrote to Samuel 
Kercheval in 1816 as follows: 


Some men look at constitutions with sanctimonious rever- 
ence, and deem them like the Ark of the Covenant, too 
sacred to be touched. They ascribe to the men of the pre- 
ceding age a wisdom more than human, and suppose what 
they did to be beyond amendment. I knew that age well; 
I belonged to it, and labored with it. It deserved well of 
its country. It was very like the present, but without the 
experience of the present; and forty years of experience in 
government is worth a century of bookreading; and this 
they would say themselves, were they to rise from the dead. 
I am certainly not an advocate for frequent and untried 
changes in laws and constitutions. I think moderate im- 
perfections had better be borne with; because, when once 
known, we accommodate ourselves to them, and find prac- 
tical means of correcting their ill effects. But I know also, 
that laws and institutions must go hand in hand with the 
progress of the human mind. As that becomes more de- 
veloped, more enlightened, as new discoveries are made, new 
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truths disclosed, and manners and opinions change with the 
change of circumstances, institutions must advance also, and 
keep pace with the times. We might as well require a man 
to wear still the coat which fitted him when a boy, as civil- 
ized society to remain ever under the regimen of their 
barbarous ancestors. It is this preposterous idea which has 
lately deluged Europe in blood. Their monarchs, instead of 
wisely yielding to the gradual change of circumstances of 
favoring progressive accommodation to progressive 1mprove- 
ment, have clung to old abuses, entrenched themselves be- 
hind steady habits, and obliged their subjects to seek 
through blood and violence rash and ruinous innovations, 
which, had they been referred to the peaceful deliberations 
and collected wisdom of the nation, would have been put 
into acceptable and salutary forms. Let us ,follow no such 
examples, nor weakly believe that one generation is not as 
capable as another of taking care of itself, and of ordering 
its own affairs. 


If we are to do justice to the great questions facing us 
today as a nation, we must decide them in the light of 
existing conditions. Change is the inexorable law of life. 
Within the framework of our Constitution we have proved 
the flexibility and adaptability of our American democratic 
system. We have every reason to believe that with each 
branch of our tripartite government functioning within its 
allotted sphere, we can successfully meet the challenges of 
the future. Our generation, too, must have the courage to 
face the facts which are facing us. Our generation, too, can 
and must govern itself. This is a bit of wisdom from one 
of the Founding Fathers that we can wisely apply today 
and tomorrow. 











Editor to Readers 








For many years we have followed with interest the 
development of the work of the American Law Institute 
in its Restatement of the Law, in which so many of our 
leading members have so actively and effectively partici- 
pated as members of the Institute. We have recently received 
a statement from Mr. Harrison Tweed, of New York City, 
President of the American Law Institute, pointing out with 
clarity the purposes and value of the original Restatement 
and the objectives in the Restatement, Second. 








Editorials 


We are glad to present here this word from him in which 
we most heartily concur: 

When, in 1923, the American Law Institute undertook 
to restate the principal subjects of the common law, the 
thought was that a combination of scholarly analysis from 
law school professors and practical experience from Bench 
and Bar, could produce a work which would do much to 
alleviate the two major defects of the law—uncertainty and 
complexity. There was much debate as to the form and 
theory to be followed and the final decision was to state 
categorically what appeared to be the consensus of the 
decisions of our courts. The value of the product has been 
demonstrated by the sale of something like 433,000 vol- 
umes, including those in the Student Edition, and by 27,500 
court citations. 

Since law grows and law books become obsolete, a new 
edition of the Restatement is needed and is being brought 
out as Restatement, Second. It will be in much the same 
form as the original but a good deal will be added in defer- 
ence to suggestions from both those within and those out- 
side of the Institute. There will be less reliance upon the 
black letter, such as statements that “this 1s so and no 
questions are to be asked”. There will be more explanation 
and elucidation. The Reporters are adding notes with cita- 
tions and discussions of authorities where points are diffi- 
cult or decisions conflicting. Court citations of each section 
will be listed and there will be references to the American 
Digest System and American Law Reports Notes. These 
changes should make the Restatement more useful and 
workable in the hands of both lawyers and judges but 
should not diminish its authority—rather the contrary. 
The Restatement of Agency, of which Professor Warren A. 
Seavey was Reporter, has been on the market for six 
months. The Restatement of Trusts, under the Reportership 
of Professor Austin W. Scott, will appear very soon. Others 
will follow it, with Conflict of Laws and Torts heading the 
list of subjects. 


The profession should be grateful to the American Law 
Institute and to all the professors, judges and practicing 
lawyers who have given so generously of their time and 
learning. The Restatement not only helps judges and law- 
yers to solve the current uncertainties which confront them 
but tends substantially to reduce the number of uncertain- 
ties which will face them in the future. 
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Help Wanted: 


Operation Simplification 


by Daniel Partridge III © of the District of Columbia Bar 


In this article, Mr. Partridge, the Chairman of the Section of Real Prop- 
erty, Probate and Trust Law’s Committee on Simplification of Security 
Transfers by Fiduciaries, asks for support of the Uniform Act for Simpli- 
fication of Security Transfers—a matter, he notes, that is at least as 
important as D-Day. Mr. Partridge’s vigorous style makes his article 


entertaining as well as informative. 





Summary of Article: There is a Uni- 
form Act which will simplify security 
transfers by fiduciaries! Help! 

Some misguided people think that 
Operation Simplification is not as im- 
‘portant as the invasion of Normandy 
on D-Day or the enlargement of the 
World Court to decide all disputes 
between nations. But, to the large 
group of general practitioners who 
have, at one time or another, had to 
arrange for the transfer of a large 
number of stocks in a small estate, 
these people are dangerous iconoclasts 
who should be outlawed along with 
Communists and other subversive 
groups. 

There is a smaller group which is 
also enlightened. This is the group of 
American Bar Association members 
who have nursed this child at their 
bosoms (all male) and warmed it with 
their hearts’ blood until it has become 
the lusty adult that it is today. 


In our mother country, England, it 
has always been, since corporations 
began, that the transfer agent and the 
corporation had no duty to investigate 
a transfer of stock by a fiduciary to 
see whether or not that fiduciary was 
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exceeding his powers or violating his 
trust. 


It has taken us several generations 
of naughty swear words and nervous 
breakdowns to find out that mother 
knows best. 


The young practitioner bounds to 
the Bar with joy in his heart and a 
song on his lips. One of his first clients 
is Widow Jones, whose husband left 
very little, but most of it in registered 
stocks and bonds. Humming a gay 
tune, he gets his letters of administra- 
tion, has his certificates of stock en- 
dorsed by the administratrix and naive- 
ly sends them to the various transfer 
agents for transfer. Soon he gets a two- 
page mimeographed list of require- 
ments from a transfer agent with cer- 
tain requirements checked. Then these 
lists pour in, in all shapes and sizes 
and with varied requirements. Some 
time later, as he steps into the clerk’s 
office to file his petition for voluntary 
bankruptcy, his back is bent and his 
brow is sad—he is a broken man. 

This situation has little adverse effect 
in the large estate. The senior member 
of the firm can refer the matter to a 
harassed junior and go out and play 
golf, serene in the knowledge that the 


fee will pay for the time to satisfy the 
requirements of the transfer agents and 
keep him in champagne besides. But 
in the small estate, guardianship, com- 
mitteeship or trust, the time the attor- 
ney spends is often of more value than 
that of the stock transferred. Bear in 
mind, in this connection, that the docu- 
mentation necessary to transfer one 
share of stock is as much as the docu- 
mentation for one thousand shares. 
And it is usually more difficult to meet 
the requirements for transfer in the 
small communities than in the big 
cities. The lawyer is the whipping boy, 
and the country lawyer the chief whip- 
ping boy, for he cannot charge his 
client full value for two reasons: His 
fee is usually limited by a percentage 
of the value; and no one has yet de- 
vised a method of charging a client 
more than the amount involved and 
sleeping easy afterward (or collecting). 

Small purchases of stocks have mul- 
tiplied enormously in late years and 
the situation is getting worse by leaps 
and bounds. American Telephone and 
Telegraph has more than 1,600,000 
shareholders. More than half own a 
small number of shares. Last year they 
handled 40,000 fiduciary cases and 
expect to handle 43,000 this year. 
Most of these fiduciary transfers in- 
volved two, three or four shares. It is 
estimated that the papers examined 
last year regarding these transfers 
would make a pile as tall as the Ameri- 
can Telephone and Telegraph head- 
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quarters building at 195 Broadway.! 

At this point, if thoroughly brain- 
washed, I would admit that the above 
is slightly exaggerated—or at least 
paints the picture in rather grandiose 
strokes. Even the American Telephone 
and Telegraph statistics are a little out 
of kilter. That stock is not entirely 
typical of the other stocks on the mar- 
ket. However, there is basic truth in 
everything that has been said. A fidu- 
ciary has to go through the process of 
transferring his stock or bond before 
he can contract for sale and this may 
take some time. An individual can pick 
up the telephone, call his broker and 
sell his stock at the market without 
further ado. But the fiduciary, who 
has a greater duty to conserve than an 
individual, has to go through all the 
red tape of transfer before he can do 
this. This situation can cause substan- 
tia! losses to a fiduciary selling in a 
falling market that he would not incur 
were he operating as an individual. 

\fter many trials and tribulations 
we now have a Uniform Act which 
sii iplifies fiduciary transfers by going 
ba k to the English rule and providing 
th: there shall be no duty of inquiry 
i the rightfulness of a fiduciary 





transfer on the part of the transfer 
agent, or the broker or bank guarantee- 
ing the fiduciary’s signature. 

This puts the burden of providing 
for protection against the dishonesty 
of a fiduciary where it should be—on 
the person or court appointing the 
fiduciary. This seems fairer than the 
present system where the transfer agent, 
who has no right to say anything about 
the provisions of the instrument of 
appointment or the bond of a fiduciary, 
bears some part of this burden and the 
innocent attorney for the small estate, 
trust, guardianship, committeeship or 
conservatorship, bears another and 
greater part. Moreover, the evidence 
seems to indicate that the policing of 
the transfer agent does very little to 
prohibit dishonesty. Out of the thou- 
sands of fiduciary transfers of their, 
own stock handled by United States 
Steel and American Telephone and 
Telegraph not one case of dishonesty 
has recently been disclosed.2 A fidu- 
ciary who is inclined toward larceny 
can usually sell his siock and appro- 
priate the proceeds. 

The Uniform Act has the blessing of 
representatives of the transfer agents. 
This is vital. There has been a so-called 
Simplification Act in force in about 
half the states since 1922. However, 
it has not simplified because the trans- 
fer agents would not honor it for fear 
of liability to beneficiaries.* 

The legislative history of the present 
Uniform Act would make the blood 
race faster through the heads of some 
of our readers and act as a gentle, but 
effective, soporific to others. The tortu- 
ous travels of the simplification idea 
rival those of Ulysses. Only the high- 
lights will be touched upon here (for 
fear that my readers would stop read- 
ing). After the mirage of 1922 had 
faded, Ohio,+ Pennsylvania,® and Wis- 





Operation Simplification 


consin,® passed simplification acts 
which had some simplifying effect. 
Later the American Bar Association 
resolved to the effect that there was a 
need for simplification legislation. The 
Committee for Simplification of Secur- 
ity Transfers by Fiduciaries of the 
Probate and Trust Section was formed 
pursuant to that resolution. The Com- 
mittee approved a model act. In 1957 
the Model Act was passed in Delaware,‘ 
Illinois,s and in modified form, in 
Connecticut.” It seemed to do the job 
and was accepted by lilinois transfer 
agents where it was in force in three 
places of control; i.e., state of incor- 
poration, place of transfer, and situs of 
estate or trust. 

However, problems arose in connec- 
tion with universal adoption of the 
Model Act and, to make a long story 
short, the present Uniform Act was 
approved for universal enactment after 
much debate and many consultations. 
It is substantially similar to the Model 
Act in many respects. 

It is clear that universal enactment 
of the present Uniform Act is desirable 
to avoid problems of conflict of laws 
and afford simplification. The sponsors 
of the Uniform Commercial Code have 
drafted amendments which will fit the 
Uniform Act to the Code. 

A joint committee has been recently 
formed to co-ordinate the efforts of 
those interested in enactment. The joint 
committee includes representatives of 
the National Conference of Commis- 
sioners on Uniform State Laws, the 
Probate and Trust Section Committee, 
and the New York Stock Exchange. 
Those willing to aid enactment in the 
various states and territories will please 
write to: William R. Lynch, Post Office 
Box 212, New York 5, New York, 
representative of the joint committee, 
from whom a copy of the Uniform Act 
may be procured. 





1. Testimony of John J. Scanlon, Treasurer, 
American Telephone and Telegraph, before 
New York Legislative Committee at Albany, 
—" 5, 1958. Transcript, pages 76, 77. 

. Testimony of Benjamin L. Rawlins, Secre- 
am. U. S. Steel Corp., before Legislative Com- 
=e at Albany, March 5, 1958. Transcript, page 

; Mr. Scanlon’s testimony, Transcript, page 80. 

’3. In 1922 the Conference of Commissioners 
on Uniform State Laws approved the Uniform 
Fiduciaries Act, now in force in about one half 
of the states. Section 3 of this Act was designed 
to simplify fiduciary transfers. e medium 
employed for this purpose was a limitation of 
liability for fiduciary transfers to cases where 
the transfer is made with “actual knowledge” 
of a fiduciary breach or “knowledge of such 
facts that the action in zoaistering e transfer 
amounts to bad faith’’. See Title 28, §2303 Dis- 
trict of Columbia Code (1951 edition). How- 
ever, transfer agents are large corporate or- 
ganizaticns and some have branches in different 





states. There is, therefore, a possibility of 
“knowledge” because of some documents actu- 
er forgotten. Transfer agents have not been 

illing to rely on this Act and insisted on docu- 
mentation that causes quite a burden im the 
administration of — ly trusts. Harris v 
General Motors nag - Div. 261, 32 
N.Y.S. 2d 556 (4th Bept. O5 oabh affirmed, 288 
N. Y. 691, 43 N.E. 2d (1942); First National 
Bank v. Pittsburgh Ry., 31 F. Su p. 381 (E.D. 
Pa. 1939); Daily v. Universal = Products Co., 
76 F. F. Supp. 349, 371 (N.D. Ill. 

Ohio Rev. Code (Page. “185 $§1339.02, 
2108.2, id. (Supp. 1957) §170 
Pa. Stat. Ann. AE og 1954) Title 12A, 

$58. 401 to 8-404. 

6. Wis. Stat. Ann. (West, my $180.55. 

7. Del. Laws 1957, S.B. No. 

8. Ill. Rev. Stat. c. 32, 413950 ‘to 439. 57, ef- 
fective September 1, 1957. 

9. Conn. Pub. Acts 1957, No. 573. 
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Third Annual Meeting of The Fellows 


John C. Leary * Deputy Administrator and Librarian of the American Bar Foundation 


Reflecting well their interest and en- 
thusiasm in legal research, The Fellows 
of the American Bar Foundation, to- 
gether with their ladies, turned out 
almost 450 strong for their Third An- 
nual Meeting, held in Chicago on 
February 21-22. It is through sponsor- 
ship by The Fellows, whose membership 
is distributed equitably throughout the 
states according to lawyer population, 
that the American Bar Foundation is 
able to underiake a substantial number 
of its research projects. Organized only 
four years, this group of distinguished 
lawyers, through their common bond. 
have engendered a warm and close 
comradeship which was highlighted by 
the stimulating two-day program. 

For The Fellows and their ladies who 
were in Chicago by the afternoon of 
February 21, special buses were pro- 
vided to transport them from the Edge- 
water Beach Hotel—the site of the 
meeting—along scenic Lake Shore 
Drive to the American Bar Center. 
After touring the building—which is 
the home of the American Bar Founda- 
tion—they were served refreshments. 

The Annual Banquet, which was 
preceded by a reception, had as its 
featured speaker Henry R. Luce, Edi- 
tor-in-Chief of Time, Life and Fortune. 
(See page 482.) In recognition of Mr. 
Luce’s continuing endeavor to help 
effect world peace through law, the 
Fellows presented him with a special 
citation which reads as follows: 


As one of the most influential editors 
on the American scene, you have long 
recognized the importance of the rule 
of law in the affairs of men. You have 
been a vigorous and articulate advocate 
of the global extension of the rule of 
law as a medium for the. settlement of 
international disputes. The frequently 
expressed conviction in your editorial 
columns that the legal profession 
should provide the leadership for the 
achievement of this goal has served 





Oscar & Associates, Inc. 

Three of the recipients of citations at the Annual Banquet of The 
Fellows of the American Bar Foundation are shown above with David F. 
Maxwell, President of The Fellows. Left to right are Henry R. Luce, 
John C. Cooper, Mr. Maxwell and Herbert W. Clark. 





both as an impetus and inspiration to 
the organized bar. 

For your forthrightness and persist- 
ence in striving to attain our common 
objective, a just and durable peace, 
we, The Fellows of the American Bar 
Foundation, salute you. 


Musical entertainment at the banquet 
was provided by the cast of the famed 
Chicago Bar Association’s “Christmas 
Spirits” show. 

Honorary memberships were con- 
ferred upon two lawyers who have 
demonstrated their outstanding devo- 
tion to the law and community service: 
Edmund D. Fulton, Minister of Justice 
and Attorney General of Canada, and 
Hugh D. Scott, Jr., United States Sen- 
ator from Pennsylvania. 

Mr. Fulton’s citation states: 


Called to the Canadian Bar in 1940, 
after graduating as a Rhodes Scholar 
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from St. John’s College, Oxford, you 
have won fame as a successful barrister 
not only in your own Province of 
British Columbia but throughout the 
length and breadth of the Dominion. 

After service in World War II with 
the Seaforth Highlanders and the First 
Canadian Division, you were chosen to 
represent your native province in the 
Canadian Parliament where you quick- 
ly rose in the ranks of the Progressive 
Conservative Party. 

We welcome you to membership in 
The Fellows of the American Bar 
Foundation not only as Minister of 
Justice, Attorney General, Privy Coun- 
cillor and Queen’s Counsel of Canada, 
but as a leader of the Canadian Bar. 


Senator Scott was cited in the fol- 
lowing language: 

As a member of the Bars of the 
Commonwealths of Pennsylvania and 
Virginia, you have at all times main- 
tained the high standards of the legal 
profession not only as a public prose- 
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cutor in Philadelphia but as a repre- 
sentative of Pennsylvania for seven 
terms in the Congress of the United 
States. Furthermore, you have dem- 
onstrated your love of your country by 
two years of commendable service in 
the Armed Forces of the United States 
during two world wars, finally achiev- 
ing the rank of Commander in the 
United States Navy. 

Your years of public service have 
earned for you the acclaim of your 
fellow countrymen and have brought 
you to the high office you now hold as 
United States Senator from Pennsy]- 
vania. We are proud to welcome you to 
honorary membership in The Fellows. 


John C. Cooper of Princeton, New 
Jersey, was honored for his outstanding 
research in law and government. His 
citation, which was presented by E. 
Smythe Gambrell, lists these accom- 
plishments as follows: 


Admitted to practice law in Florida 
in 1911, you rapidly earned the esteem 
of your fellows and were elected Presi- 
dent of the Florida Bar Association in 
1931, for which Association you previ- 
ously organized and edited the Florida 
Bar Journal. By reason of your schol- 
arly and continuing research work you 
have achieved a worldwide reputation 
as a preeminent authority in the fields 
of American citizenship and aeronauti- 
cal law, including particularly the 
legal problems involved in the explora- 
tion of outer space. You have rendered 
distinguished service to the American 
Bar Foundation both in its planning 
stage as a Member of its Research and 
Library Committee and also as its first 
Administrator in formulating the pol- 
icies for the conduct of the Founda- 
tion’s Library and Research activities. 

You have demonstrated your ability 
to convert your genius for research into 
an active program for legal scholars by 
your performance as a member of the 
Institute for Advanced Studies at 
Princeton, as Director of the Institute 
of International Air Law at McGill 
University, and as a Member of the 
Advisory Committee of Princeton Uni- 
versity’s Woodrow Wilson School of 
Public and International Affairs and 
the Fletcher School of Law and Diplo- 
macy at Tufts College. 

\lthough your present position as 
[gal Adviser to the International Air 
T-ansport Association has been extra- 
» linarily demanding, nevertheless you 

e found time to keep in close touch 

h the activities of the American Bar 

indation and to give it continuously 

benefit of your advice and counsel 
which the legal profession shall be 
ver grateful. 


re 


Herbert W. Clark, a San Francisco 
attorney, was awarded The Fellows’ an- 
nual citation for having adhered to the 
highest principles and traditions of the 
legal profession and for his service to 
his community, as a lawyer in practice 
for more than fifty years. Presented to 
him by Loyd Wright was a certificate 
reading as follows: 


Admitted to the Bar of the State of 
New Mexico in 1908 and to the State 
Bar of California in 1917, you have 
extended the influence of your deter- 
mined convictions far beyond any 
single city or state. Your marked re- 
gard for the true objectives of our 
profession has been evident throughout 
your years of activity in the Section of 
Legal Education and Admissions to the 
Bar and your work on the Council of 
the Survey of the Legal Profession. 
You have pioneered especially in the 
Legal Aid and Voluntary Defender 
movements. Your example of civic 
responsibilities cheerfully undertaken 
and successfully discharged have 
brought distinction not only to you but 
have reflected credit upon the whole 
legal profession. 


Following the official breakfast on 
Sunday morning David F. Maxwell, 
who presided over all meeting events, 
called to order the annual business 
meeting. He introduced the officers of 
the Foundation: Ross L. Malone, Presi- 
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dent; Sylvester C. Smith, Jr., Vice 
President; Joseph D. Calhoun, Secre- 
tary; Harold H. Bredell, Treasurer; 
and John C. Leary, Deputy Admin- 
istrator and Librarian. 

Pursuant to a request by the Foun- 
dation’s Board of Directors, The Fellows 
elected a special advisory committee to 
sit with the Directors for the purpose 
of lending its expert knowledge of 
research to the deliberations of that 
body. Although the committee does not 
have voting privileges, its assistance 
is vital to technical matters of research. 

Elected as officers of The Fellows for 
the coming year were: Charles S. 
Rhyne, immediate past President of 
the American Bar Association, Chair- 
man; Ross L. Malone, current Presi- 
dent of the American Bar Association, 
Vice Chairman; and William T. Gos- 
sett, Secretary. 

The final event of the meeting was a 
combined Fellows-National Conference 
of Bar Presidents’ Luncheon held on 
February 22. Jointly presiding with 
Mr. Maxwell was Karl C. Williams, 
Chairman of the Bar President group. 
The feature of this event was a stimu- 
lating address by the newly elected 
honorary member Senator Hugh D. 
Scott. (See page 480.) 
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Appearing with David F. Maxwell, Chairman of The Fellows, are the 
honored guests at the Third Annual Fellows Meeting: (from left to right) 
Edmund D. Fulton, P.C., Q.C., Minister of Justice of Canada; Hugh D. 
Scott, Jr., United States Senator from Pennsylvania; Mr. Maxwell; and 
Henry R. Luce, Editor-in-Chief of Time, Life and Fortune. 
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The Other Gap: 





A Flaw in Our National Character 


by Hugh D. Scott, Jr. ¢ United States Senator from Pennsylvania 


Addressing The Fellows of the American Bar Foundation during the 
Midyear Meeting last February, Senator Scott called attention to the deeply 


disturbing implications of the behavior of some Americans taken prisoner 
during the Korean War. The root of the difficulty, Senator Scott thinks, 
lies in failure of education in the home and in our schools. 





Congressional and public interest in 
the progress of the missile programs 
of the U. S. and the U. S. S. R., in- 
creases in intensity. What it will cost 
to close the “missile gap”, how long it 
will take, what procedures to follow, 
who’s right, who’s wrong—no current 
topic sparks more discussion, be the 
locale bar meetings, Bar Harbor or 
barrooms. 

That this gap exists, few will deny. 
Yet how many are aware of a far more 
menacing, infinitely more dangerous 
gap in our long range national security 
planning? 

The closure of the missile gap is 
basically a matter of how much we are 
prepared to spend to maintain our 
security through fully adequate, deter- 
rent and retaliatory forces. This, of 
course, involves considerations not lim- 
ited to, nor by, numerical quantity of 
weapons, 

What of this other gap? It is not 
one which can be bridged in a year, 
perhaps not in a dozen years. 

Let us look at what befell us. Our 
country entered the fifth decade of our 
century rich, bounteously blessed, loll- 
ing at the wide end of the biggest 
cornucopia in the world. Then, seem- 
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ingly all at once, and out of context 
with our proud national history, we 
developed a flaw. A flaw which could 
widen into a crevasse. 

In Every War But One, as a recent 
book of that title by Eugene Kinkead 
(Norton Press) Armed 
Forces presented no problem of loyalty, 


records, our 
caused no concern in the country as a 
whole regarding the conduct of the in- 
dividual American when a prisoner of 
war. “That one war was the Korean 
war.” 


Oddly, and without precedent, not a 
single American prisoner of war man- 
aged to escape, for the first time in any 
of our wars. 

Twenty-one Americans elected to re- 
main with the enemy. 

This in no way derogates from the 
courage, devotion and magnificent con- 
duct of most American fighting men in 
Korea, but what of the fact that over 
one third of American prisoners of war 
“collaborated” to at least a minor de- 
gree with the Communists, and about 
13 per cent became active collabora- 
tionists? 

What went wrong? 

Captain L. S. Robinson, USN, says 


“it was lack of home training, loose 


standards, the idea of the fast buck, the 
quick deal.” He lays the blame also 
to the almost total disregard of author- 
ity and to the unpopularity of the war. 

I think it goes much deeper than 
that, especially when we consider the 
success of Red Chinese “indoctrina- 
tion” tactics. I used the term indoc- 
trination rather than “brainwashing” 
since the Army’s definition of brain- 
washing is a process producing ob- 
vious alteration of character whereby 
the subject ceases to be the same per- 
sonality he was before. There is no 
real evidence of the use of the kind 
of severe measures required to effect 
a change of personality. What was ac- 
complished here, was rather a change 
of viewpoint whereby Americans were 
persuaded to adopt the enemy’s propa- 
ganda as their own. Incicentally, while 
there is plenty of evidence of discipli- 
nary cruelty, there is not a single docu- 
mented case of cruelty being applied in 
the indoctrination of prisoners. The 
method used was an alternation of 
leniency with pressure, the continued, 
relentless repetition of plausible, seem- 
ingly factual statements. 


Communist Techniques .. . 
Harassment and Humiliation 
The techniques used by the Chinese 
Communists were repetition, harass- 
ment and humiliation. Prisoners were 
required to “cram” on Chinese litera- 
ture and were constantly examined on 
Communist ideology day in and day 




















out, week in and week out. As the 
author of the book I have referred to 
states: “The technique of harassment 
was equally successful... of the three 
tactics, the third, humiliation, did the 
most psychological damage.” Although 
prisoners were specifically promised 
leniency, any prisoner who questioned a 
point of Communist doctrine during 
a lecture period was required to remain 
seated and the entire class of his fellow 
prisoners ordered to stand and remain 
on its feet until the objector had 
abandoned his objection. This led the 
other prisoners after hours of standing 
to complain and mutter against the 
objector and ultimately led to his 
capitulation. The prisoner was then 
required to read a long self-criticism 
ending with an abject apology to the 
class. The instructor followed up with 
a period wherein his classmates were 
ordered in turn to criticize him, which 
they did. He then was made to criticize 
his classmates. This technique ultimate- 
ly led to complete distrust of each 
prisoner by every other prisoner and 
the effect on morale was obvious. 

Why were these arguments effective? 
They were effective because our sol- 
diers had little or no grounding in 
American foreign policy, little interest 
in current events and wholly inadequate 
grounding in American history or the 
basic tenets of the individual’s duty to 
his country. 

Were these American soldiers in- 
capable of learning? True, many had 
immature minds and some had _ not 
gone beyond the fifth grade. But they 
returned to the United States able to 
recite long passages from Karl Marx 
from memory, they had studied the 
theoretical writings of Lenin and Stalin 
until they could argue the merits of 
Communism and its superiority to 
democracy with some of the best edu- 
cated Army interrogators. It ought to 
be added here that many of the col- 
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laborators came from the ranks of 
those who were bright and who had 
hai an average or better than average 


edvcation. therefore 


Indoctrination 
W.s successful to some degree in all 


groups and the degree of education 
was evidently not the controlling factor. 


“The Fault 
Lies in Ourselves” 

There has been failure in depth here, 
on the part of teachers and public 
officials. Failure in home training 
played its part too. Too many young 
soldiers had been “indoctrinated” be- 
fore they ever landed in Korea, in the 
belief that it’s what you get, not what 
you give, that counts. “The fault, dear 
Brutus, is not in our stars, But in our- 
selves that we are underlings.” 


The growth of governmental pater- 
nalism, the promise to vote benefits 
out of the pockets of some people into 
the pockets of others, the concept of 
America as the “Lady with the Ladle” 
rather than the “Lady with the Lamp”, 
these ideas had found fertile ground 
in the minds of young men who had 
never been taught to honor sacrifice, 
to respect unselfishness, to feel de- 
votion to a cause, to love one’s coun- 
try, to cherish the memory of those 
who died in all our wars for freedom’s 
cause. 


Those who faltered were the “beat” 
of this generation. There were so many 
more who met their duty and their 
destiny with gallantry and patriotism. 

But those who failed are a charge 
upon our conscience, a warning of 
signs of decay among us, a peril to 
our future security. “He that cannot 
think is a slave; he that dare not think 
is a coward; he that will not think is a 
bigot.” 

Before patriotism goes out of style, 
should we not busy ourselves with 
some wise remedial planning? 

I believe we must, through state 
and local programs, re-examine and 
drastically overhaul our present meth- 
ods of instructing our youth, in grade 
school, high school and college. Here 
is a quotation from an_ interesting 
letter written by a college girl which 
appears in the March issue of the 
Atlantic Monthly: “My academic prep- 
aration had included work on the 
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school annual, student service in the 
school library, traffic laws and safety, 
courses in poise, and a culture course 
that somehow never went beyond 
‘young person’s guide to the orches- 
tra’.” One wonders whether the high 
school in question had any courses in 
American history, civics, government, 
and one may be permitted to wonder 
also what textbooks may have been 
used. The Federal Government likewise 
should re-examine its Armed Forces’ 
indoctrination and orientation pro- 
grams, even though there has been prog- 
ress in this area in the past five years. 

We need unremitting emphasis on 
the origins of our nation, on what 
made it strong and great and kept it 
free, upon the fundamentals of our 
national purpose. 

I should like our schools to stir our 
students to love of country, to prepare 
them to counter the washers of brains 
with undeviating faith founded upon 
knowledge of our country’s principles 
and policies, with the sturdiness of 
their conviction in the justice of our 
country’s cause. And if this be “propa- 
ganda”, I should also like our Armed 
Forces to employ much more of it. 

Nor is it sentimentalism which leads 
me to suggest that I should like to hear 
again in the classrooms of America the 
stirring stories of our clearing of the 
wilderness, the wintry tale of the 
agonies of the men of Washington at 
Valley Forge, the gallantry of Ticon- 
deroga, Antietam, Chateau-Thierry and 
Iwo Jima. 

I should like to hear again in the 
classrooms of our Republic the rolling 
cadences of Hail, Columbia!, The Bat- 
tle Hymn of the Republic, The Halls 
of Montezuma. I should like to be 
assured that from these, our halls of 
learning, our sons and daughters de- 
part with the chambers of their minds 
filled with the “beauteous and pleasant 
riches” of wisdom, tolerance and patri- 
otism. So armed, they will meet and 
conquer the menace of any Red school- 
house. 

These things I should like. 

And so, I think, would you. 
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The Way of the Law: 


The Road to the Mountains of Vision 


by Henry R. Luce 


A speaker at the annual dinner of The Fellows of the American Bar 
Foundation, held in Chicago during the Midyear Meeting of the House of 
Delegates, was Henry R. Luce, editor of Time, Life and Fortune. Mr. Luce’s 
address was a brilliant presentation of the case for peaceable settlement 


under law of international disputes. 





Last year at Atlanta it was your 
good pleasure to have as your speaker 
Lord Hailsham. I think he won’t mind 
if I call him the managing director of 
the Conservative Party of Great Britain. 
In words of authentic eloquence, he 
addressed himself to the question of 
the future organization of the world. 
To this question, he said, the East, the 
Communist East, has an answer “but 
that answer is a conspiracy against 
human freedom”. Has the West got an 
answer? In Lord Hailsham’s words: 
“Can the West produce a political idea 
less offensive than imperialism, less 
anarchic than the petty nationalism 
which has brought war and ruin wher- 
ever it has been tried—an idea not 
negative, but positive, an idea dynamic 
for peace which neither sacrifices jus- 
tice nor provokes aggression.” 

Then, turning to the mountains of 
vision, Lord Hailsham prophesied: 

“I see a world where freedom under 
law is the rule and not the exception 
for mankind. In that world the sums 
now sent on arms are devoted to edu- 
cation and research, to the elimination 
of disease, to the rescue of deserts from 
the sand...and to the enjoyment of 
the good things of life by the suffering 
millions of mankind.” 

Thus prophesied our brilliant friend 
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from Westminster. And I am sure you 
were impressed by the ardent faith of 
this practical politician. Would that 
we had more such politicians here— 
and everywhere! 

Lord Hailsham’s eloquence was de- 
voted, in the main, to putting the sig- 
nature of his conviction to his vision. 
He did not have much to say about 
how it is to be achieved. That is the 
task to which I set myself tonight. If 
my task is pedestrian, I enter into it 
nevertheless with enthusiasm. For this 
reason: the project of bringing about 
the rule of law on earth, this tremen- 
dous project is on the road. Men are 
at work. Step by step we approach the 
foothills of those mountains of vision. 


The West’s Idea... 
Liberty Under Law 

“Can the West produce a political 
idea. ..?” That was, and is, the ques- 
tion. Can we answer it by saying “Yes 
...our idea is liberty under law’? 
That is the political idea of the West. 
In fact, there is no other. And we need 
no other. We need only to enter fully 
into the idea and, with reverent atten- 
tion, let the idea enter fully into us. 
“Liberty under law” is the idea which 
for two thousand years has been elab- 
orated in theory. In a few times and 


places, notably in America, liberty un. 
der law has been significantly realized 
in practice, thanks to the deeds of 
Founding Fathers and of other heroes 
and to the devotion of honest men in 
all walks of life. Why is it, then, that 
we have heard so little of it in these 
past thirty years? 

Our unanimous purpose has been to 
establish a just and durable peace. To 
that end, we have fought wars. We 
have spent hundreds of billions of 
dollars on horrifying weapons. We 
have given away billions of dollars. 
We have contracted innumerable mili- 
tary alliances. We have agitated our- 
selves with debate and doubt. We have 
propagandized and we have even 
prayed—but in all this massive mate- 
rial and moral effort we have hardly 
ever used the word “law”—except in 
pious parentheses. Why? I ask the 
question not to answer it for to do so 
would require a monumental review of 
modern history. I raise the question 
just to remind you of the conspicuous 
absence of the word “law” in all our 
busy-ness. Somewhere in the answer 
would be the moral breakdown of the 
West, the descent of the West into 
philosophical confusion. On the one 
hand, spectacular achievement in sci- 
ence and economics; on the other hand 
more and more intellectual confusion 
leading to political impotence—there is 
the good and the bad of a brilliant era. 

Can we say that now at last we of 
the West have begun to work our pass- 
age back out of tragic confusion to 
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reasonable and reasoned hope? I think 
we can. Can we say that the West is 
producing an idea? I think we can. 

And [ should like to sketch—in a 
few simple human terms as I see it— 
the story of how it happens that in 
1959 the advancement of the rule of 
law is becoming once again the sign 
under which the West survives and 
conquers. The story, as I see it, began 
in the summer of 1957 at the meeting 
of the American Bar Association—in 
London, largely planned by your Presi- 
dent, David Maxwell. London! What 
more symbolic and providential place 
for the story to begin! There, a few 
miles from the Runnymede of Magna 
Charta, there in Westminster, home- 
town of the Mother of Parliaments, 
there where all about you have grown 
the oaks from the acorns of the com- 
mon law—where else could the idea of 
liberty under law more fittingly have 
rebirth? There was the place. And the 
activating force had to be the power of 
the United States of America. But this 
time, in the summer of 1957, that 
power was represented not by atomic 
warheads, not by dollars—this time the 
power of America was represented by 
American lawyers and by American 
judges who in turn represent and are 
the technicians and the trustees of 
America’s ultimate dedication to lib- 
erty under law. 

It happened that at that time a man, 
then little known, became the President 
of the American Bar Association. 
Taking up the spirit of your London 
meeting, Mr. Charles Rhyne returned 
to this country to make the advance- 
ment of the rule of law the chief busi- 
ness of his term. In a year and a half 
the consequences have been—let us not 
exaggerate—they have been consider- 
able. President Eisenhower, in his 
State of the Union message this year, 


’ made the advancement of the rule of 


law the significant new emphasis of his 
world policy. Secretary Dulles devoted 
himself exclusively to this subject in 
the last speech he made before going 
to the hospital. We pray for his return 
to full activity and to this decisive 
theme. Under his guidance, proposals 
for making more sense out of the U.N. 
Court will presently go to Congress. 
Such are the results on the visible 
stage of high policy. But behind these 


results one sees the gathering of the 
clan of the warriors for the law. Volun- 
teers and recruits are to be found at 
every level, among the best legal think- 
ers and in the smallest bar association. 

The way for this crusade has been 
prepared by many dedicated groups, 
notably for example by the Inter- 
national Commission of Jurists. In 
1955 their Act of Athens gave perfect 
utterance to our immortal theme. And 
only last month their conference of 
lawyers of fifty-three nations in New 
Delhi, India, testified to what may be 
the most hopeful single fact of our 
time—namely that leaders in fifty 
Asian and African countries realize no 
less than we do—or more—that where- 
as the peace of the world depends upon 
the establishment of law between na- 
tions, that in turn depends upon the 
deepening and strengthening of the 
sense of law within nations. Every- 
where in the welter of world politics, 
there grows the belief that civilization 
depends on the strength and the power 
of the law. 

To enumerate all that is going on 
concurrently in this country would 
take me far into the night. May I just 
stress the importance of the intellectual 
leadership which is being displayed by 
various types of law institutes recently 
established at Cornell, at Harvard, at 
Duke, at Stanford and at other centers 
of light and leading. At Cornell, Pro- 
fessor Schlesinger heads up a ten-year 
project in comparative law. Seeing him 
the other day, | was immensely encour- 
aged by his assurance that there are 
basic principles of law which can com- 
mand assent in all the countries of the 
free world—and even beyond. 

All this is what I mean by saying 
that once again the West is getting 
hold of its one great idea. 

We are on the march, but we must 
keep up the momentum. We need more 
volunteers, stronger leaders—in public 
life, in intellectual labors, throughout 
the nation generally and especially in 
the legal profession itself. If we lose 
momentum now, we may never regain 
it until the world entire is engulfed in 
such a moral catastrophe that those 
who survive physically may scarcely 
deem themselves fortunate. 

Our purpose is nothing less than at 
last to make the world the lawful 
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habitation of mankind. Tonight, let me 
speak of this formidable task under 
three heads. First, there is the philo- 
sophical. Second, there is the political— 
the development of political leadership 
in this country together with the win- 
ning of public consent through under- 
standing. Third, there is the technical 
or operational—the immense amount of 
highly expert work that has to be done 
—mainly of course by lawyers. Under 
each of these heads I shall attempt to 
make only one or two points. 

First, then, as to philosophy. The 
question to be answered by philosophy 
is whether, on the one hand, law is only 
what anybody wants to make it, only 
an accidental product of irrational 
forces. Or whether, on the other hand, 
law reflects and must seek to reflect a 
structure of justice established by the 
Creator of all things for the right rela- 
tion of man to man and nation to 
nation. Only if the second answer is 
correct, only then does it make any 
sense to speak of general principles, 
and only if there are some general 
principles to which all men everywhere 
may give their consent, only then is 
there any hope of Peace through Law. 


For many decades, American law 
schools, American legal thinking and 
American lawyers have refused to be 
interested in this basic question. Thus 
when a few years ago I began to study 
the possibilities of peace through law, 
I came across an article in the 
Columbia Law Review by Professor 
Thomas A. Cowan. Its opening sen- 
tence read as follows: 


The most striking observation which 
occurs to one reporting on the philoso- 
phy of Law in the United States is that 
the subject matter of the report seems 
not to exist. 


Surely a sorrowful indictment! Was 
this the final and most ugly American 
know-nothingism? America at the 
height of her military and economic 
power—and intellectually aimless, hav- 
ing neither chart nor compass nor rud- 
der nor star to steer by. 

Professor Cowan’s report continued: 


To the foreigner, American philoso- 
phers, apparently spurning all philo- 
sophical traditions, seem to be charac- 
terizable under only one all-inclusive 
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“ism”, namely anarchism. 


Obviously this country cannot con- 
tribute to the peaceful ordering of the 
world if its own mind—and soul— is 
in a state of anarchy. 


There was much to support this 
darkly pessimistic view—both what is 
called American anti-intellectualism 
and the fashion of American intellec- 
tuals themselves to distrust or disavow 
all or any general principles whatso- 
ever. 


Fortunately for us the tide has 
turned. It was predictable that we 
would come out of the hog-wallow of 
know-nothingism or positivism. In the 
field of law or jurisprudence, the rea- 
son for faith was stated by Professor 
Harold Berman some years ago. From 
him I learned that in times of crisis, 
Anglo-American law can be expected 
to rise to the challenge of ultimate 
greatness. He said: 


In times of relative stability it is 
customary to forget that the attempt to 
grasp and comprehend the totality, and 
to see particulars in relation to that 
totality, is in fact part of the Anglo- 
American legal tradition. It is that 
part which is reserved for crisis. 


Well, thought I, we sure are in a 
crisis. So, if Berman is right, we can 
expect Anglo-American law to rise to 
the challenge. 


And sure enough it has—or is be- 
ginning to. In my recent consultation 
of the authorities, I came across, for 
example, Professor Jerome Hall in the 
Virginia Law Review. He is saying: 


The most striking fact about current 
developments is the rise of natural law 
philosophies almost everywhere. 


Almost everywhere! There is the 
shining sun of hope upon our future. 
Almost everywhere! In America, 
throughout the West including Latin 
America and notably also in Japan. 

Now I would like to say just a word— 
a very amateurish word—about “natu- 
ral law”. The classic phrase “natural 
law” is a stumbling block for many 
thoughtful people. For others it has 
most satisfying meanings, reflecting 
that structure of justice of which I 
have spoken. 
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Natural Law... 
Order and Freedom 

But note that Professor Hall speaks 
of natural law philosophies—plural. I 
suggest that there is, indeed, one uni- 
versal natural law to which human be- 
ings are and ought to be conformable. 
But I further suggest that the one and 
the same natural law is made equally 
evident by starting from two different 
emphases. The one emphasis is justice 
or order. That was the emphasis of 
classical Rome and of the Middle Ages. 
The other emphasis is freedom. That 
has been the American emphasis. Start- 
ing with order, you arrive, under 
Christian inspiration, at the human 
necessity of freedom. Starting with 
freedom, you arrive at the social need 
for order—or in our tradition what we 
call liberty under law. 

I would hope that in the next few 
years our thinkers would achieve a 
powerful synthesis of these two ap- 
proaches to a knowledge of the natural 
law. 

The object, for ourselves and for the 
world, is to achieve “that liberty which 
without order is a delusion and that 
order which without liberty is a snare”. 

The American word is liberty. In 
American thought and feeling the 
rights of man are not derivable from 
physical nature nor from any absurd 
Rouseau-ian theory of noble savage or 
social compact. The rights of man are 
derived from his Creator. 


Our fathers’ God, to Thee, 
Author of liberty, 
To Thee, we sing. 
Long may our land be bright 
With freedom’s holy light... 


But the American word is also liberty 
under law. In American tradition, we 
have more naturally spoken of the 
“moral law” than of the “natural law” 
—not the same things, but closely re- 
lated. It is typical Emerson to say: 
“The moral law is at the center of the 
universe and radiates to its circumfer- 
ence.” And so also our greatest men 
from George Washington and Chief 
Justice Marshall to President Eisen- 
hower have spoken of the “moral law” 
or the “higher law” by the light of 
which the Constitution is to be in- 
terpreted. 


Finally, there is one more thing to 
say about the man-made law that serves 
the moral or natural law. The law is 
not to be conceived of as something 
static. The law is to provide for change 
—change in the direction of greater 
justice as the vision of justice is con- 
tinually being revealed to men in ever 
larger terms. As Matthew Arnold de- 
fined God as “a power, not ourselves, 
which makes for righteousness”, so we 
ought to conceive of justice not as 
something which we have invented. We 
must conceive of justice as something 
established prior to us, “in the begin. 
ning”, and also as something which 
stands out beyond us, in whose work 
we are privileged to participate. 

With this kind of concept of justice 
and of law, we can find confidence in 
our own minds. We will overcome the 
intellectual anarchy which has weak- 
ened us. And we can go forth, both 
humbly and confidently, to speak to 
other men everywhere, inviting them, 
praying them to reason together, to 
discern the general principles which all 
men may hold in common and thus to 
proceed to make the world the lawful 
habitation of mankind. 

I have been speaking of “we”. But 
who do we mean by “we”? It is my 
thesis that the advancement of the rule 
of law should be the major objective 
of the American nation. This leads me, 
then, from the philosophical to the 
political. How shall the resources of 
this nation be centered on the advance- 
ment of the rule of law? Obviously that 
requires political leadership, which is 
to say actual politicians, flesh-and- 
blood politicians, who will make this 
cause their own. 

Ideas have consequences. The role of 
the politician is to be the executor of 
an idea. But he cannot execute an idea 
until the idea has been born, or in this 
case, reborn and made clear. That is 
why I have spoken first of the intel- 
lectual task. Ideas have consequences— 
and we also say: Nothing is so power- 
ful as an idea whose time has come. 
Can we say that the time has indeed 
come to make the rule of law the domi- 
nant force in the world? I think we 
can for two reasons: first, because the 
philosophy of law is gaining in health 
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and strength, and second, because it 
finds acceptance among leaders of 
many nations. Thus serious thought has 
prepared the way for the politician. 
But the politician has a right to ask 
something else—he has the right to ask 
that there be a degree of readiness in 
the voting public to follow his leader- 
ship. Here is our difficulty now: how 
to get any great part of the public to 
get interested in, to get urgent about 
the rule of law. This is a tough one. 

I speak now not only as a concerned 
citizen but as a practicing editor. The 
doubts that rush to one’s mind are 
sharp—striking deep to the roots of 
our life as a people. Is it idle fantasy 
to imagine summoning serious popular 
interest in so seemingly abstract an 
ideal as the rule of law? Is it just too 
much, and too naive, in a democracy— 
with all its intellectually leveling proc- 
esses—to expect a stirring of concern 
(let alone a surge of zeal) for such an 
ideal by the hypothetical Mr. Average 
Citizen? 

Well, perhaps brashly, I say “No” 
and “False” to these pessimistic propo- 
sitions. And I say in retort: it is not 
“the law” or “rule of law” that is the 
abstract concept. It is the concept of 
the “average citizen” that is the decep- 
tive abstraction. 

Let me explain—first about this 
“citizen”, then about the “law”. 

It is widely asserted that this Ameri- 
can citizen lives in a society that lacks 
high purpose and spiritual vigor. We 
all have been hearing—a lot of late— 
the adjectives of lament or scorn ap- 
plied to our society. Our society is 
vacuous. It is anti-intellectual. It is 
mediocre. It is indulgent and ego- 
centric. It is, in short, a society fat 
with affluence—but pitifully thin in 
spirit and will and wisdom. And so— 
what could one expect of the “average 
citizen” —its typical human product? 

I concede some fragments of truth 
in this grim picture. In many areas of 
our national life—from the school room 
to the TV screen—we have a surfeit of 
the shallow and the banal. But these, 
in my reckoning, are the frivolities of 
4 characteristically serious and reflec- 
tive people—serious in purpose, re- 
lective upon their responsibilities to 
themselves, to other nations, and even 





to future generations. We love our 
country. We know as well as love the 
ideals of liberty that stirred at our 
birth as a nation, that have strived ever 
after through our life as a united 
people. We know that only sustained 
struggle can carry its ideals into the 
future—investing that future with 
promise and meaning. And this is cru- 
cial; for the American wants, indeed 
longs for, nothing so much as to know 
that his life as an American has mean- 
ing and purpose. 


An American Need... 
A Vision of a Just Cause 

If this be true, as I believe, then we 
can believe one thing more: the Ameri- 
can people need the vision of a just 
cause to summon them to action. Not 
just any cause, not even just any just 
cause, but a cause that is right and 
proper and true for America. 

What is the name of this cause—and 
what is its substance? Peace? Maybe; 
but peace on what terms, based on what 
principles, sustained by what purposes? 
Freedom? Sure—but freedom fortified 
by what strength, guarded by what rule 
and authority? 

The answer—I submit—is not ob- 
scure. The answer is: Peace through 
law—and freedom under law. For 
surely without law, there can be neither 
peace nor freedom. And what is a more 
meaningful, a more authentic, defini- 
tion of a just cause than—law? 

This, then, is no mere academic ab- 
straction. It can be the heart and nerve 
of our national purpose. It is practical. 
And it is pertinent. 

Let me suggest some proof of these 
assertions. I submit a piece or two of 
evidence—what properly can be called 
highly material testimony—drawn from 
the plainest facts of mid-twentieth cen- 
tury life. 

First. As a nation, we confront no 
more crucial task than that of relating 
our spiritual and our material values. 
Put it differently: our task is to 
translate our highest values into the 
“lower” language of action and policy. 
This act of translation is performed by 
law. For law functions on that middle 
ground between “the spiritual” and 
“the material”. For law is principle 
applied to fact. And thus it can be the 
true catalyst of our national purpose 
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throughout the world as well as at 
home. 

Second. The people of the world feel— 
and feel deeply—that today’s sinister 
balance of power, this peace-by-mutual- 
terror in which we live, is a dead end. 
Literally, a dead end. And what ques- 
tion is more urgently asked—from New 
York to New Delhi, from Akron to 
Accra—than: Is there no way out? 

The rudely realistic answer, of 
course, is: No, there is no way out. 
The invention of the most horrible 
weapons of destruction is that fateful 
aspect of human ingenuity which 1s ir- 
reversible. The secrets unlocked can 
never be sealed again. 

But if there is no way out, there 
must be something else: a way forward. 
This must be a way that leads toward 
mastery and control, in the name of 
justice and liberty, over the new forces 
unleashed by science. 

This is the way of the law. 

And therefore I believe that political 
leaders—of all ranks, of perhaps all 
nations—have a rare opportunity. To 
these leaders, we can rightly and rea- 
sonably say: Study our proposition. 
Scan the promise that lies in these 
simple words: the rule of law. Place 
this promise on your political banners. 
Let the people see that you believe. 
And they will believe—in it, and in 
you. They will follow. For you will 
have given them hope—and reason to 
hope. 

Mr. Arthur Larson, who has recently 
left the White House to set up the 
World Rule of Law Center, with 
President Eisenhower’s blessing, at 
Duke University, says that people come 
to him saying, “I think what you are 
going to do is one of the most exciting 
things I ever heard of—but exactly 
what is it?” 

People seem to understand an atomic 
warhead better than they do the rule 
of law. But they would like to under- 
stand the rule of law because there, 
they intuit, they may find some “tidings 
of comfort and joy”, which they cer- 
tainly do not find in atomic warheads. 

What then is it, this rule of law? It 
is, as we have noted, a fundamental 
concept of political philosophy. It is 
also a multitude of concrete acts and 
instances—concrete laws and legal ar- 

(Continued on page 524) 
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Kighty-second Annual Meeting 


First Announcement of Program, Bal Harbour—Miami Beach, Florida, August 24-28, 1959 


The Assembly The Assembly sessions and the Annual 
Dinner will be held in the International Room of the 
Americana Hotel. The opening session is scheduled for 
Monday, August 24, at 10:00 a.M.; the second session for 
Wednesday, August 26, at 10:00 a.m. and the third session 
on Thursday, August 27, at 2:00 p.M. The Annual Dinner 
(fourth Assembly session) is scheduled to be held Thurs- 
day evening, August 27, at 7:30 p.m. The fifth session will 
be held immediately following the adjournment of the final 
session of the House of Delegates Friday morning, August 
28, in the Medallion Room of the Americana Hotel. 
House of Delegates The House of Delegates will meet in 
the Medallion Room of the Americana Hotel at 2:00 P.M. 
Monday, August 24; 9:30 a.m. and 2:00 p.m. Tuesday, 
August 25; 9:30 a.m. Thursday, August 27, and 9:30 a.m. 
Friday, August 28. 


Section Meetings 


Administrative Law (The Balmoral) 

There will be a luncheon for the Council and Committee 
Chairmen on Saturday, August 22, at 12:30 p.m. fol- 
lowed by a meeting at 2:00 p.m. They will meet again 
on Sunday, August 23, at 10:00 a.m. and 2:00 p.m. 
General. sessions of the Section will be held Monday, 
August 24, at 2:00 p.mM., and Tuesday, August 25, at 
10:00 a.M. and 2:00 p.m. A reception is being tentatively 
planned for Tuesday evening. 


Antitrust Law (The Carillon) 
The Council will meet with Committee Chairmen for 
breakfast on Monday, August 24, at 8:00 a.m. Three 
half-day sessions of the Section are scheduled for Mon- 
day afternoon, August 24, and Tuesday, August 25. The 
annual luncheon will be held Tuesday at 12:30 p.m. 
The Annual Review of Developments in Antitrust will 
be presented by Professor S. Chesterfield Oppenheim of 
the University of Michigan at one of the sessions. 
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Bar Activities (Americana Hotel) 


The Committee on Award of Merit will meet on Saturday 
and Sunday, August 22 and 23, at 10:00 a.m. each day. 
A Council breakfast has been scheduled for Sunday, 
August 23, at 8:00 a.m. There will be a regular session 
of the Section on Monday, August 24, at 2-00 p.m 

The general session on Monday afternoon will be de- 
voted to a discussion on Adequate Fees; Co-ordination 
of Activities Between American Bar Association and 
State and Local Bar Associations; Law Office Partner- 
ship Problems and Procedure; and How To Win an 
Award of Merit. 


Corporation, Banking and Business Law 

(The Balmoral) 

The Committee on Savings and Loan Law will start its 
meeting on Friday, August 21, with a breakfast at 8:30 
A.M. followed by a meeting from 10:00 a.m. to 4:30 
P.M. with an intervening luncheon at 12:30 p.m. A dinner 
meeting of the Committee has been scheduled for 6:30 
P.M. that evening. A meeting of the Committee on Small 
Business on Saturday, August 22, at 10:00 a.m. will be 
followed by a luncheon and meeting at 12:30 p.m. of the 
Council and Committee Chairmen. There will be a meet- 
ing and luncheon of the Section Council on Sunday. 
August 23, beginning at 10:30 a.m. At 2:30 p.m. that 
afternoon, the Section will conduct a panel discussion on 
federal liens jointly with the Sections of Real Property. 
Probate and Trust Law; Taxation; and Insurance, Negli- 
gence and Compensation Law. A meeting of the Food. 
Drug and Cosmetic Law Division has been scheduled for 
Monday, August 24, at 2:00 p.m. to be followed by a 
dinner meeting beginning at 5:30 p.m. There will be a 
general session of the Section that afternoon at 2:30 P.M. 
arranged by the Committee on Federal Regulation of Se- 
curities. The Committee on Corporate Law Departments 
has scheduled a meeting for Tuesday, August 25, at 10:00 





A.M. The Section luncheon will be held on Tuesday, 
August 25, at 12:30 p.m. followed by a general session 
and business meeting at 2:30 p.M. The new officers and 
Council members will meet that afternoon at 4:45 P.M. 
All Council meetings will be held in the Chairman’s suite 
at the Americana Hotel. 


Criminal Law (Bal Harbour Hotel) 


The general sessions of the Section will be held Monday, 
August 24, at 2:00 p.m.; Tuesday, August 25, at 10:00 
A.M. and 2:00 p.M.; and Wednesday, August 26, at 2:00 
P.M. 

“Pros and Cons of Capital Punishment” will be the 
subject presented at the general session on Monday, 
August 24, Two panel discussions have been scheduled 
for Tuesday, August 25. The morning session will be 
59 devoted to “Labor Racketeers: Diagnosis and Treat- 
ment”. The four aspects of the subject will be considered 
—“Law Enforcement Problems”, “Union Problems”, 
“The Business Man’s Problems”, “The Legislator’s Prob- 
lems”. In the afternoon the subject will be “Modern 
Attitudes Toward Crime—An Appraisal of Present 
Trends”. This will be a discussion dealing with trends in 


day crime and criminal law enforcement and the administra- 
lay. tion of justice. At the opening of the business session of 
lay, the Section which is scheduled for Wednesday, at 2:00 
sion p.M., August 26, there will be a premiere showing of a 

film on forensic medicine dealing with the question of the 
de- coroner versus the medical examiner. There will also be 
tion a discussion of a study of traffic homicides, a study of 
and indeterminate sentencing, a report on the survey of 
ner- narcotics, a report on the defense of the indigent, and 
an a report on the criminal justice survey. 


Family Law (Ivanhoe Hotel) 


The Council will meet on Sunday, August 23, at 10:00 
A.M., and a Council breakfast meeting has been sched- 


t its uled for Monday, August 24, at 8:00 a.m. General ses- 
30) sions will be held on Sunday, August 23, at 2:00 p.m.; 
1:30 Monday, August 24, at 2:00 p.mM.; and Tuesday, August 
amor 25, at 10:00 a.M. and 2:00 p.m. A Section luncheon has 
1:30 been tentatively scheduled for Tuesday, at 12:30 p.m. 


mall , ‘ 
, Insurance, Negligence and Compensation Law 


(The Deauville) 


The officers and members. of the Council and Committee 


1 be 
| the 


a Chairmen will meet on Sunday, August 23, from 9:00 
en A.M. to 5:00 P.M. with an intervening luncheon at 12:30 
cade P.M. The Section will join with the Sections of Corpora- 
sie tion, Banking and Business Law; Real Property, Probate 
wail. and Trust Law; and Taxation for the panel discussion 
ak on federal liens on Sunday at 2:30 p.m. at the Balmoral 
| for ¥ Hotel. A luncheon has been scheduled for Monday, 
— August 24, at 12:00 m. followed by a general session at 
er 2:00 p.m. Other general sessions will be held on Tuesday, 
P.M. August 25, at 9:30 a.m. and 2:00 p.m.; Wednesday, 
f Se- August 26, at 2:00 p.M.; and Thursday, August 27, at 
ents 9:30 a.m. A reception at 6:00 P.M. and a dinner dance 


9-00 at 7:00 p.M. have been planned for Tuesday evening. 
: Various Committees of the Section have scheduled break- 











Annual Meeting Program 


fast meetings for Monday and Tuesday at 8:00 a.m. 
each day. There will be a general Section breakfast on 
Wednesday at 8:00 a.m. 

The principal speaker at the Section luncheon, Mon- 
day noon, will be Admiral Felix B. Stump, U.S.N. 
(Retired) , Commander in Chief, Pacific and U. S. Pacific 
Fleet 1953-1958; at present Vice Chairman and Chief 
Executive Officer of the Freedoms Foundation. United 
States’ relations with the East-Southeast Asian countries 
will probably be the subject of his address. 


International and Comparative Law (The Deauville) 


The Council will meet on Sunday, August 23, at 9:30 
A.M. with a luncheon scheduled for 12:30 p.m. General 
sessions have been scheduled for Sunday, August 23, at 
2:00 p.M. and Tuesday, August 25, at 10:00 a.m. and 
2:00 p.M. A joint breakfast with the American Foreign 
Law Association will be held on Tuesday, August 25, 
at 8:00 a.M. A meeting of the new officers and Council 
members will be held Tuesday at 4:30 P.M. 


Judicial Administration (Americana Hotel) 


The Executive Committee and the Council will meet on 
Saturday, August 22, and Sunday, August 23, respec- 
tively. The Annual Luncheon for Judges is scheduled for 
Monday, August 24, at 12:00 M. followed by the Law 
and The Layman Conference at 2:00 p.m. The Annual 
Dinner in honor of the Judiciary of the United States 
will be held Monday evening at 7:00 p.M. General ses- 
sions are scheduled for Tuesday, August 25, at 10:00 
A.M. and 2:00 p.M.; Wednesday, August 26, at 2:00 P.m.; 
and Thursday, August 27, at 10:00 a.m. There will be 
a joint luncheon with the American Bar Association 
Standing Committee on Legal Aid Work and the National 
Legal Aid and Defender Association, Tuesday at 12:30 
p.M. Also, the Section’s Committee on Traffic Courts will 
join with the Traffic Court Program in an all-day sched- 
ule of events on that subject, Tuesday, August 25. A 
luncheon meeting is being planned for the new officers 
and Council members, Thursday, August 27, at 12:00 M. 

Guests of honor at the Annual Luncheon for Judges, 
Monday noon, will be members of a team of English 
jurists who will participate in the Section meetings. Sir 
Seymour E. Karminski, Judge of the High Court of 
Justice, and leader of the team, will be the speaker at 
the luncheon. Tom C. Clark, Justice of the United States 
Supreme Court, will preside at the Law and The Layman 
Conference dedicated to its originator, the late Bolitha J. 
Laws, Monday afternoon. Potter Stewart, Justice of the 
United States Supreme Court, will be the principal 
speaker at the Annual Dinner in honor of the Judiciary 
of the United States, Monday evening. 


Junior Bar Conference (Fontainebleau) 


The Committee on Award of Achievement Judges will 
meet on Thursday, Friday and Saturday, August 20, 21 
and 22, at 9:00 a.m. each day. There will be a meeting 
of the Board of Directors on Friday, August 21, at 9:00 
A.M. The Executive Council is scheduled to meet at 1:30 
p.M. that afternoon. A reception will be held at 6:00 P.M. 
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Annual Meeting Program 


Friday evening. A breakfast is being planned for 
Saturday, August 22, at 8:30 a.m. The first general 
session is scheduled for 9:00 a.m. on Saturday followed 
by a Conference Assembly at 9:30 a.m. The annual 
luncheon of the Section is being planned for Satur- 
day at 12:00 mM. The Conference Assembly will meet 
again at 1:30 p.m. and the Award of Achievements 
will be presented to State and Local Junior Bar organiza- 
tions at 4:30 P.M. on Saturday. Circuit caucuses will be 
held at 5:00 p.m. that day. A reception and annual 
dinner dance will be held Saturday evening at 7:00 P.M. 
There will be a reception and luncheon for State and 
Local Junior Bar Presidents on Sunday, August 23, at 
12:00 m. followed by an Award of Achievement Work- 
shop at 2:30 p.m. The Nominating and Resolutions Com- 
mittees are scheduled to meet at 1:30 P.M., that after- 
noon. The second general session is scheduled to be held 
Monday, August 24, at 2:00 p.m. The annual debate and 
reception sponsored by the Conference on Personal Fi- 
nance Law will be held at 4:00 p.m. on Monday. The 
newly elected officers and Council members will meet on 
Tuesday, August 25, at 9:00 a.m. There will be a joint 
luncheon with the Florida Junior Bar and the Dade 
County Junior Bar members on Tuesday at 12:30 P.M. 


Labor Relations Law (The Kenilworth) 


Council meetings are scheduled for Saturday and Sun- 
day, August 22 and 23, at 10:00 a.m. each day and a 
Council luncheon will be held on Monday, August 24, 
at 12:00 m. General sessions will be held Monday, 
August 24, at 2:00 p.m. and Tuesday, August 25, at 
10:00 a.M. and 2:00 p.m. There will be a Section lunch- 
eon Tuesday at 12:30 p.m. A reception, through the 
courtesy of The Bureau of National Affairs, Inc., is being 
scheduled for Tuesday evening at 5:00 P.M. 

The Section is making arrangements for the appear- 
ance of a prominent figure in the field of labor manage- 
ment relations. In addition, the Section will hear an 
analysis of a recent United States Supreme Court deci- 
sion affecting labor relations law, by Archibald Cox, 
Royall Professor of Law, Harvard Law School. 


Legal Education and Admissions to the Bar 
joint sessions with 


National Conference of Bar Examiners 


(The Balmoral) 


The Council will meet on Saturday, August 22, at 2:00 
P.M. and again on Sunday, August 23, at 10:00 a.m. and 
2:00 p.M. The Board of Managers of the National Con- 
ference of Bar Examiners will hold a breakfast meeting 
Monday, August 24, at 8:00 a.m. The Section has sched- 
uled joint sessions with the National Conference of Bar 
Examiners on Monday, August 24, at 2:00 p.m. and 
Tuesday, August 25, at 10:00 a.m. A joint luncheon will 
be held on Tuesday at 12:15 p.m. The annual meeting 
of the Section is scheduled for Tuesday at 2:00 p.m. 


Mineral and Natural Resources Law (Singapore Hotel) 


There will be a Council and Committee Chairmen meet- 
ing on Sunday, August 23, at 2:00 p.m. The general 
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sessions will be held Monday, August 24, at 2:00 p.m. 
and Tuesday, August 25, at 10:00 a.m. and 2:00 p.m. 
The new officers and Council members will meet Wednes- 
day, August 26, at 2:00 p.m. 


Municipal Law (Beau Rivage) 


General sessions are scheduled for Sunday, August 23, 
at 2:00 p.m.; Monday, August 24, at 2:00 p.m.; and 
Tuesday, August 25, at 10:00 a.m. and 2:00 p.m. There 
will be a Council breakfast meeting on Monday at 8:00 
A.M. and a meeting of the new Council on Tuesday at 
4:30 p.m. A Section luncheon is being planned for Tues- 
day at 12:30 p.m. 


Patent, Trademark and Copyright Law (The Carillon) 


A meeting of the Council and Committee Chairmen has 
been scheduled for Saturday, August 22, at 10:00 a.m. 
A Copyright Symposium is being planned for Saturday 
at 2:00 p.M., and a Trademark Symposium for Sunday, 
August 23, at 2:00 p.m. A Western Style Dinner and 
Water Show, to be sponsored by United States Trade- 
mark Association, will be held Sunday at 6:30 p.m. The 
National Council of Patent Law Associations’ breakfast 
is scheduled for Monday, August 24, at 8:00 a.m. Gen- 
eral sessions of the Section will be held on Monday at 
2:00 p.M.; Tuesday, August 25, at 9:30 a.m. and 2:00 
p.M.; Wednesday, August 26, at 2:00 p.M.; and Thursday, 
August 27, at 10:00 a.m. The International Patent and 
Trademark Association (A.I.P.P.I.) will hold a luncheon 
on Tuesday at 12:30 p.m., and the Section is 
planning a luncheon for Wednesday at 12:30 p.m. The 
annual dinner of the Section is scheduled for Tuesday 
at 8:00 P.M. to be preceded by a reception and cocktail 
party at 7:00 p.m. There will be a luncheon meeting of 
the new Council and Committee Chairmen on Friday, 
August 28, at 12:30 p.m. 

Symposium and luncheon speakers will cover such 
subjects as the new proposed industrial design copyright 
law, the licensing of trademarks, the impact of recent 
antitrust consent decrees upon the patent system, and 
the patent provisions of the National Aeronautics and 
Space Law. Speakers will include Robert A. Bicks of the 
Justice Department; Robert C. Watson, Commissioner of 
Patents; Arthur Fisher, Register of Copyrights; and 
Jerrold G. Van Cise, Vice Chairman of the Section of 
Antitrust Law. 


Public Utility Law (Shamrock Isle, formerly the 


Colonnade Hotel) 


A Council meeting has been scheduled for Sunday, 
August 23, at 2:00 p.m. General sessions will be held on 
Monday, August 24, at 2:00 p.m.; and Tuesday, August 
25, at 10:00 a.m. and 2:00 p.m. with an intervening 
luncheon meeting for Council members and guest speak- 
ers at 12:30 p.m. A reception at 7:00 P.M. and a dinner 
dance at 8:00 p.m. have been planned for Tuesday at 
the Americana Hotel. There will be a breakfast meet- 
ing for the new Officers and Council members Wednes- 
day, August 26, at 8:00 a.m. 

Oren Harris, Congressman from the Fourth District of 
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Arkansas, will address the Section on Tuesday morning, 
August 25. The title of his address will be “Independent 
Regulatory Agencies and Legislative Oversight”. 


Real Property, Probate and Trust Law 


(Americana Hotel) 


A meeting of the Council and Committee Chairmen has 
been scheduled for Saturday, August 22, at 10:00 a.m., 
and the Council will meet again on Sunday, August 23, 
at 10:00 a.M. The Section will join with the Sections of 
Corporation, Banking and Business Law; Insurance, 
Negligence and Compensation Law; and Taxation for 
the panel discussion on federal liens on Sunday at 2:30 
p.M, at the Balmoral Hotel. A breakfast meeting of the 
Council has been scheduled for Monday, August 24, at 
8:00 a.m. A business session is scheduled for Monday at 
1:45 p.M. to be followed by a general session (Probate 
Law Division) at 2:00 p.m. The officers, members of the 
Council and Chairmen and members of Committees will 
hold a breakfast meeting on Tuesday, August 25, at 8:00 
A.M. followed by a general session (Real Property Law 
Division) at 9:30 a.M. The annual meeting of the Section 
is scheduled for Tuesday at 1:45 P.M. and another gen- 
eral session (Trust Law Division) will be held at 2:00 
p.M. A reception at 6:45 P.M. and annual dinner at 8:00 
p.M. are scheduled for Tuesday evening at the Eden 
Roc Hotel. There will be a breakfast meeting for the 
new Council on Wednesday, August 26, at 8:00 A.M. 





Annual Meeting Program 


Taxation (Americana Hotel) 


The officers and Council will meet in executive session 
on Thursday, August 20, at 9:00 a.m. and 2:00 P.M. 
There will be meetings of the Council and Committee 
Chairmen Friday, August 21, at 9:00 a.m. and 2:00 P.M. 
Business sessions will be held Saturday and Sunday, 
August 22 and 23, at 9:00 a.M. and 2:00 P.M. each day. 
Section luncheons are scheduled for Saturday and Sun- 
day at 1:00 p.m. each day. There will be a reception at 
7:30 P.M. and a dinner dance at 9:00 P.M. on Saturday 
evening. The Section will join with the Sections of 
Corporation, Banking and Business Law; Insurance, 
Negligence and Compensation Law; and Real Property, 
Probate and Trust Law for the panel discussion on 
federal liens on Sunday at 2:30 P.M. at the Balmoral 
Hotel. A business session will be held Monday, August 
24, at 2:00 p.m. A technical session is scheduled Tuesday, 
August 25, at 10:00 a.m. A special session on state and 
local taxes will be held at 2:00 p.m. that day at the 
Singapore Hotel. 

The foregoing programs are not in final form and are 
subject to change. The completed programs will appear 
in a later issue of the AMERICAN BaR ASSOCIATION 
JouRNAL and the program of the Bal Harbour—Miami 
Beach meeting. The program for the meeting will be 
sent to all members of the Association approximately 
thirty days prior to the meeting. 





Make Your Hotel Reservations Now! 


The Eighty-Second Annual Meeting 
of the American Bar Association will 
be held in Bal Harbour—Miami Beach, 
Florida, August 24-28, 1959. 

Attention is called to the fact that 
many interesting and worthwhile events 
of the meeting will take place on Sun- 
day, August 23, preceding the open- 
ing sessions of the Assembly and the 
House of Delegates on Monday, August 
24. 

Requests for hotel reservations should 
be addressed to the Reservation De- 
partment, American Bar Association, 
1155 East Sixtieth Street, Chicago 37, 
Illinois, and should be accompanied by 
payment of the $15.00 registration fee 
for each lawyer for whom a reservation 
is requested. This fee is NOT a deposit 
on hotel accommodations but is used 
to help defray expenses for services 


tendered in connection with the meet- 
ing. 


Be sure to indicate three choices of 


hotels, type of accommodations de- 
sired, and by whom you will be ac- 
companied. We must also have a defi- 
nite date of arrival, as well as probable 
departure. 

Sleeping accommodations (all air- 
conditioned) are still available as fol- 
lows: Allison, Aztec Motel, Bal Har- 
bour, Beau Rivage, Bel Aire, Biltmore 
Terrace, Blue Horizon, Carillon, Casa- 
blanca, Chateau Motel, Deauville, Del- 
monico, Dunes Motel, Eden Roc, Flor- 
ida Shores, Golden Gate Hotel & Motel, 
Ivanhoe, Kenilworth, Last Frontier 
Motel, Lombardy, Malaluka, Marti- 
nique, Monte Carlo, Safari Motel, 
Shamrock Isle (formerly Colonnade), 
and Thunderbird Motel. Location and 
rates (European Plan) appeared at 
page 50 of the January JouRNAL. Res- 
ervations will be confirmed as prompt- 
ly as possible. 

Since the hotels in the greater Miami 
Beach area have reserved a definite 


number of rooms for the accommoda- 
tion of American Bar Association 
members, all members who expect to 
attend the Annual Meeting are urged 
to make their reservations through 
the Association’s Headquarters Office. 
These hotels have assured the Associ- 
ation of their intention to adhere to 
the commitments they have made to it, 
and the Association, in turn, desires to 
adhere to the commitment it has made. 
All reservations made through the 
Association office will be on the Euro- 
pean Plan. American Plan rates offered 
by some of the hotels in the area may 
involve a substantial amount of dupli- 
cate expense for those who desire to 
attend the many luncheon and dinner 
functions included in the Association’s 
program. 

In any event, payment of the regis- 
tration fee for the meeting is required 
in order to participate in the various 
activities and functions of the meeting. 
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Florida Hosts Promise 


“Grandest Entertainment at Annual Meeting” 


Get set for “the time of your life”, 
for loads of “fun in the sun”, when 
you go to the Annual Meeting of the 
American Bar Association next August. 

That’s the word from the lawyers 
of Florida, 6,500 strong, who are deter- 
mined that a true-Florida-style enter- 
tainment program will provide Ameri- 
can Bar Association delegates, their 
wives and families an always to be 
remembered ultra-delightful visit. 

Spearheading the plans, of course, 
is the Dade County Bar Association, 
which means Miami, Miami Beach, 
Coral Gables, Hialeah and other fa- 
mous names along that ocean-breeze- 
swept, sun-bathed wonderland hailed 
the world over as Florida’s celebrated 
“Gold Coast”. 

It’s going to be a setting the like of 
which the Association has never known 
before. The most glamorous hotels and 
motels ever built by man will serve 
members as the base of their opera- 
tions. All are on the ocean front, with 
surf bathing convenient and with glam- 
orous swimming pools for those who 
prefer calm, fresh water. The entire 
family will enjoy these hotels; those 
with children may prefer to stay at one 
of the beautiful ocean-front motels 
which are a short distance north of 
the hotels. When members are not oc- 
cupied with the official business of the 
meeting, there will be an unending 
program of entertainment. 

One interesting thing, which the 
committees down Florida way are 
proudly pointing to, is that “no fixed 
schedules” will be the rule. 

The spectacular water shows pre- 
sented by Pete DesJardins and Bob 
Maxwell are the most amazing offer- 
ings of their kind and will be presented 
several times so that if you can’t attend 
the first or second show, you'll surely 
be able to get to the third. 
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Beautiful boat trips on Biscayne Bay 
and through the famous canals of 
Miami Beach will be available many 
times, so the visitor may select one or 
more trips to suit his convenience. 

Sightseeing tours will be organized 
in the same way, so you can visit “as 
it best fits the schedule” the numerous 
attractions of the Greater Miami area. 

And there is no place where “the 
night club circuit” seems to offer so 


much; for those who will attend on a 
reasonably fixed budget, special tours 
will be arranged. 

One of the nicest things about this 
1959 Annual Meeting is that it 3s going 
to be held in sub-tropical Florida, 
which, according to the United States 
Weather Bureau, has the most days of 
comfort for year-round, out-door living. 

August is pleasant in South Florida, 
contrary to some opinion. The summer 





Aerial View of Miami Beach 





Miami Beach News Bureau 

















De en ele on ee ee ee ee 





y) 


ureau 








bugaboo of “real hot days” affects sub- 
tropical Florida less than it does such 
places as Los Angeles, New Orleans, 
New York, Houston, St. Louis, Atlanta, 
Cleveland or Denver. Official studies 
by the U. S. Weather Bureau over the 
past thirteen years disclose that Florida 
has fewer days with temperatures of 
90 or higher than any of these cities. 

And they would like to point out 
that it’s the time of year for you to 
bring along, and thoroughly enjoy, 
your sports wardrobe. Except for the 
formal occasions, or sessions where 
business attire is in order, one can 
dress informally and be sure of not 
feeling out of place. 

There’s nothing you will want to do, 
say the folks down Miami way, except 
to climb a mountain or go in quest of 
desert fauna, that you won’t find “at 
your finger tips”. 

You will be able, for example, to 
leave your hotel and in a mere matter 
of minutes be on your way to a deep- 
sea fishing expedition The Atlantic 
Ocean off southeast Florida offers prize 
fishing, and for the disciple of Izaac 
Walton, such an expedition will be a 
must. 

And what of that ardent golfing 
lawyer? The committee has made ar- 
rangements for ample golfing facilities 
to be at the disposal of that man who 
marks down as the No. 1 item his set 
of golf clubs when he starts to pack. 


And, ladies, your attention, please! 
Special features for your enjoyment 
are being planned by a committee of 
Florida lawyers’ wives. Southern hos- 
pitality will be the keynote. Sightsee- 
ing, such as a stroll down world- 
famous Lincoln Road on Miami Beach 
will, no doubt, be on every lady’s 
schedule. 

Yes, for you ladies attending the 
meeting, there’s going to be so much 
that will appeal to you. 

Everyone will be specially interested 
in the transportation plans. Shuttle 
buses are going to operate for the free 
transportation of American Bar Asso- 
ciation folks to all major events. You 
have to know the “lay-out” to appreci- 
ate what is meant by the saying “up 
and down Collins Avenue”. 

And how will you be arriving in 
Miami? If by air, your plane will put 
down on the runways of the world’s 
newest and most modern international 
airport, which truly is the busiest inter- 
national airport today. 

If your Florida Annual Meeting trip 
is to be made by automobile, you, no 
doubt, have already looked at the maps. 
By whatever route you take, coming 
down from the East or Midwest, when 
you cross the Florida line, you will 
begin to note Florida attractions al- 
most at once. Some of these are famous 
the world-over, and we urge you to 
allow sufficient time, going or coming, 








Annual Meeting Entertainment 


to visit these major attractions—indeed 
they are “a once in a life-time” experi- 
ence. 

Many have inquired concerning post- 
meeting trips to the nearby enchanting 
Caribbean islands. Cuba, the Bahamas, 
Haiti, Jamaica, Puerto Rico, to name a 
few, may be visited by comfortable 
ships or planes that “island-hop” to 
major points of interest. A Caribbean 
cruise is recommended for those who 
want to vacation for a few days or for 
a week or two among these sub-tropical 
No passport or other “red 
tape” is required. 


islands. 


Did you say that maybe they have 
forgotten tennis? Oh, no, you will be 
advised of plans for this sport and 
recreation too, in the pre-meeting en- 
tertainment booklet which the commit- 
tees are issuing as an information 
guide to all who register in advance 
for the meeting. 

Yes, the details will shortly be avail- 
able to you. This is merely to say to 
you in May, members of the Associa- 
tion, that you are going to have the 
grandest entertainment, on the most 
flexible basis you’ve ever experienced, 
when you're in Florida in August. 
That’s the promise of those 6,500 
Florida lawyers, and we know they are 
going to do everything they’re telling 
us about so fascinatingly at this time. 


New Publications 


GRADUATE DEGREES IN LAW 1957-1958 / CUR- 
RENT LEGAL RESEARCH PROJECTS, Publication 


No. 6. 89 pp., 832 entries. 


$1.50 postpaid. 


—the sixth of the “little green books” compiling theses 
and dissertations, and current research by bar associa- 
tions, law schools and others; fully cross indexed. 


UNAUTHORIZED PRACTICE SOURCE BOOK, PUB- 


LICATION I, 124 pp. 


$2.00. 


—a compilation of cases and commentary on unauthor- 
ized practice of the law in detailed outline form, case 
lists, index. 


AMERICAN BAR FOUNDATION 






1155 E. 60th St., Chicago 37, Illinois 


May, 1959 + Vol. 45 491 





After Miami Beach— 


South America or the 


The Caribbean Island Hopping Trip 

Jamaica—August 28 to September 3 

Fly from Miami to Montego Bay—your introduction to the 
tropical islands of the blue Caribbean. Three delightful 
days at the Montego Beach Hotel, then on to Ocho Rios 
and the famous Arawak Hotel for another two days. Our 
last visit in Jamaica is at Kingston where accommodations 
are at the well-known Myrtle Bank. 











Pan American World Airways Photo 
El Morro, 16th Century Fortress in Puerto Rico 


492 American Bar Association Journal 


Caribbean 


Haiti—September 3 to September 6 

We fly to Port au Prince and the excellent Riviera Hotel . . . 
an idyllic setting of sea and mountains. Interesting motor 
trips here to Kenscoff and La Decouverte and the Old City 
with its high walled gardens and narrow streets. 


Puerto Rico—September 6 and 7 

Your next hop brings you to another luxury hotel—the San 
Juan Intercontinental. Sparkling pools, golden beaches, 
dancing, floor shows and motor trips all add to your enjoy- 
ment. 


Virgin Islands—September 8 and 9 

A short flight brings you to St. Thomas and again the many 
and excellent facilities of a renowned hotel—the Virgin 
Isle—are at your disposal. The sightseeing program here 
differs from the others—just as do the Islands themselves, 
the natives, customs and nationalistic backgrounds of each. 


Miami—September 10 

A morning flight returns the party to Miami, bringing to 
a close a colorful gay vacation filled with pleasant memories 
of the islands visited—all different—all enjoyable. 


The Cost 

The cost is $494.00 per person plus $2.60 for tourist 
permits and includes round trip first-class air transporta- 
tion, superior hotel accommodations, two to a room, with 
bath—American plan (except San Juan, where no meals 
are included). Also included are the motor sightseeing 
trips, transfers of passengers and baggage and most gratu- 
ities for porters, maids and waiters. A tour escort will 
accompany you for the complete tour. 


The ‘“‘Around South America’ Tour 
Panama—August 28 and 29 
An evening flight from Miami brings you to Panama and 
the El Panama Hotel. Here we enjoy a fine motor tour 
embracing among other places of interest, the great Panama 
Canal, of course, and the Pedro Miguel Jungle Preserve. 


Lima and Cuzco—August 30 to September 2 
A most complete visit to this beautiful capital city of Peru 
with its modern developments and the contrasting imposing 
ruins of Cajamarquillo. An optional trip to Cuzco, ancient 
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W. W. Yates 
Sugar Loaf Mountain, Rio de Janeiro 





Post-Meeting Tours 





: : W. W. Yates 
Palace of Justice, Lima 





capital of the Incas and to Machu Pichu with its mag- 
nificent and awe-inspiring ruins. 


Santiago—September 3 and 4 

A brief but rewarding stop-over is enjoyed at Santiago, 
capital of Chile and fourth largest city of South America. 
Fine accommodations and interesting sightseeing complete 
the program. 


Buenos Aires—September 5 to September 8 

Three full days to experience the many attractions of this 
largest city of Latin America. There is a nice balance of 
planned activity and leisure time for you in this modern 
city, as cosmopolitan and sophisticated as any in the world. 


Montevideo—September 9 and 10 

A pleasant sojourn at this charming and gracious capital 
of Uruguay. This Riviera of South America, with its miles 
of sandy cabana-dotted beaches, is a highlight on any South 
American journey. 


Sao Paulo—September 11 and 12 

This completely modern, great industrial city of Brazil is 
a splendid example of the growth and progress of the coun- 
try. You will have an enjoyable motor program with ample 
time for personal meandering. 


Rio de Janeiro—September 13 to 15 

The colorful capital of Brazil is a city of beauty with its 
white buildings, mosaic walks and world-famous Copa- 
cabana Beach. Your planned program will include the out- 
standing attractions of this great city—but allows enough 
free time for personal pursuits. 


Caracas—September 16 and 17 
Caracas, the growing capital of Venezuela and one of the 
wealthiest cities of the world, is our last port of call. Here 


we have a chance to rest up in the spring-like, invigorating 
climate. 


Miami—September 18 
Today the home-bound flight from Caracas returning to 
Miami will bring to a close our South American adventure. 


The Cost 

The cost per person is $1,215.00 plus $140.00 for the 
optional Cuzco side trip. The amount is based on special 
round-trip first-class air fare (less than thirty days) ... 
first-class hotels (two to room) table d’héte breakfast, lunch 
and dinner at Panama and Cuzco only; breakfast only at 
other stops. Motor sightseeing by private car or motor- 
coach—English-speaking guides; transfers to and from air- 








W. W. Yates 
Rio de Janeiro from Cable Car, looking toward 
Sugar Loaf Mountain 
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Post-Meeting Tours 


ports; entrance fees to museums, etc. Also included are 
taxes in conjunction with tour features and gratuities to 
waiters where meals are included in the tour. A tour escort 
will accompany the party for the complete tour Miami to 


Miami. 


An attractive brochure has been printed giving full par- 
ticulars on both trips including the cost and information on 





passports and other travel credential requirements—and 
telling how reservations may be made. This itinerary bro- 
chure and complimentary colorful literature may be had 
by writing to 


W. M. MOLONEY, Vice President 
Harvey R. Mason Travel Co. Inc. 
64 Old Orchard, Skokie, Illinois 


Upper Ohio Valley Regional Meeting — 


Pittsburgh, Pennsylvania, March 10-13 


The twenty-first regional meeting of 
the American Bar Association since the 
commencement of the present program 
in 1951 was held in Pittsburgh, March 
10-13. Designated as the Upper Ohio 
Valley Regional Meeting, the States of 
Pennsylvania, Ohio, West Virginia and 
portions of western New York and 
western Maryland were included. 

Total registered attendance was 954, 
including wives and other guests. With 
excellent speakers and an unusually 
wide variety of workshop programs, 
those who were present felt fully re 
warded despite the snow and frigid 
temperatures which no doubt curtailed 
attendance. 

The Pittsburgh meeting was planned 
and conducted by Co-Chairmen J. 
Vincent Burke, Jr., and Dr. Charles B. 
Nutting. John G. Buchanan was Honor. 
ary Chairman of the meeting and pre- 
sided at the banquet. Splendid co- 
operation was received from the Alle- 
gheny County Bar Association, under 
’ the presidency of Thomas W. Pomeroy, 
Jr., and a substantial number of Pitts- 
burgh firms and corporations contrib- 
uted generously to the hospitality 
extended the visiting lawyers. 

The first Assembly on March 11 was 
opened by President Malone. After 
greetings were received from the 
President of the Pittsburgh Bicentennial 
Association, from the Pennsylvania 
and Allegheny County Bar Associa- 
tions, and from the city and county 
governments, D. Malcolm Anderson, 
Assistant Attorney General in Charge 
of the Criminal Division, United States 
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Department of Justice, spoke briefly on 
policies of the Department of Justice in 
the enforcement of criminal law. He 
described some of the difficulties en- 
countered by the Department in meet- 
ing the problem of organized crime and 
indicated that the anti-trust laws might 
prove to be the most effective weapon 
in dealing with criminal syndicates, 


President Malone’s Address 
President Ross Malone then delivered 
the principal address of the morning. 
His topic was “The House of Delegates 
and Its Recommendations for Internal 
Security Legislation”. He described in 
considerable detail the way in which 
the House of Delegates is selected, 
pointing out that it is truly representa- 
tive of all segments of the American 
Bar. He then explained the action 
taken by that body at the 1959 mid- 
winter meeting, emphasizing that the 
House did not in any sense attack the 
Supreme Court of the United States, 
but rather had opposed measures which 
would limit the jurisdiction of the 
Court. The recommendations for legis- 
lative action made by the House, he 
stated, were designed to cure defects 
in legislation pointed out by the Court. 
He concluded with the assertion that 
“...only through the existence of an 
independent judiciary can individual 
freedom in this country be preserved 
and liberty under law be a reality. I 
have no hesitation in predicting that 
whenever that issue is presented the 
Bar will be found, as it is found today, 


in the foremost ranks of the supporters 
of the Supreme Court of the United 
States as a vital instrument of our 
government.” 


Other Principal Addresses 
The Assembly was followed by a 
luncheon at which the principal speaker 
was Clinton P. Anderson, United States 
Senator from New Meyico. Senator 
Anderson, who is chairman of the 
Joint Committee on Atomic Energy, 
chose as his topic “Lawyers, Legisla- 
tors and the Atom”. (See page 509) 
Although disclaiming any legal know- 
ledge, he dealt in an extremely lawyer- 
like way with the various problems in- 
volved in the use of atomic energy 
for peaceful purposes. Among these 
were the authority of the state and 
local governments to control health 
hazards resulting from fall outs, em- 
ployee radiation safety, and _ work- 
men’s compensation, liability and tort 
problems, including the question of in- 
demnity and insurance. He urged law- 


yers to study these problems and to. 


offer advice regarding them at all gov- 
ernmental levels. 

On Thursday, March 12, a banquet 
was held at which the principal speaker 
was Arthur H. Dean, former U. S. 
Ambassador to Korea. - Mr. Dean’s 
topic was “Negotiating with the Com- 
munists—the Nature of the Problem”. 
He pointed out the essentially different 
premises on which Communism and 
Democracy are based. He stated that 
the fundamental element of good faith 
is never present with Communist nego- 
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tiators. After reviewing the history of 
the Berlin situation, he described vari- 
ous courses of action which might be 
followed by the West. He concluded 
with the statement, “...we must also 
continually and constantly study with 
a fresh mind and approach those means 
and methods which will help us to 
learn to live in peace, as we must, in 
this hard and realistic world with our 
adversaries as well as our allies.” 


The final assembly luncheon on Fri- 
day, March 13, was addressed by J. 
Lee Rankin, Solicitor General of the 
United States, who, after offering a 
tribute to the Bicentennial, spoke on 
the topic, “An Independent Supreme 
Court”. 

He referred to the fact that through- 
out the history of the United States, 
the Court has been a center of con- 
troversy. Today, he said, the Court is 
the “target of a rare combination of 
dissident groups who have found com- 
mon ground in their displeasure with 
decisions in their fields of special in- 
terest.” He urged the Bar to defend 
the Court against attacks which might 
undermine its independence. 


Workshops and Other 
Meetings 

The Pittsburgh meeting was distin- 
guished by the number and variety of 
programs offered, chiefly by the Sec- 
tions and Committees of the American 
Bar Association. Some eighteen meet- 
ings involving over eighty speakers and 
panelists were held. A complete de- 
scription of these events is impractical 
in view of space limitations. Among 
the more significant discussions were 
the following: 

A program on impartial medical 
testimony was presented by the Section 


. of Judicial Administration. The need 


for such testimony was emphasized and 
means of securing it were pointed out. 
A program on “How To Be a Lawyer 
Without Being Broke,” presented by 
the Special Committee on the Eco- 
nomics of Law Practice, was, needless 
to say, received with skepticism as well 
a appreciation. The Section of Cor- 
poration, Banking and Business Law 
organized an outstanding program 


which ran through two days. An un- 
usual feature was a discussion of the 
subject “Corporate Counsel and the 
Bar”, which was especially appropriate 
in view of the fact that Pittsburgh is 
the headquarters of a number of im- 
portant national corporations. 

Perhaps because of the city’s indus- 
trial prominence, the programs pre- 
sented by the Antitrust and Patent Law, 
Trademark and Copyright Sections 
were particularly well-received. Repre- 
sentatives of the government agencies 
and lawyers in private practice united 
for the discussion of significant current 
problems in these areas. The Section 
of Administrative Law offered the same 
combination of government and private 
counsel in explaining “How To Obtain 
Information from Agencies Before Ad- 
vising Clients”. 

A discussion of “International Dis- 
putes and International Tribunals” was 
presented by the Section of Inter- 
national and Comparative Law. This 
included consideration of the nature of 
disputes arising from America’s inter- 
national business and attracted con- 
siderable interest. 

A program of unusual significance, 
offered by the Municipal Law Section, 
concerned “Federal and Municipal Re- 
lationship in Urban Redevelopment”. 
The topic was considered from the 
standpoint of present-day concepts of 
urban renewal, legal implications in- 
volved in federal-state relationships, 
and of the positions of public and 
private counsel in urban renewal pro- 
grams. 

In spite of the emphasis on public 
law and governmental relations, a 
number of discussions of private law 
topics were presented. Among these, 
one of the most enthusiastically re- 
ceived, was a program offered by the 
Real Property, Probate and Trust Sec- 
tion on “Pitfalls for the Draftsman of 
Wills and Trusts.” Professorial exposi- 
tions of the problem were supplemented 
by a discussion by practitioners. 

The formal program was supple- 
mented by other events among which 
were breakfasts of the American Judi- 
cature Society and the Section of In- 
surance, Negligence and Compensation 
Law. Nine alumni law school luncheons 
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were held on Thursday, March 12. In 
addition to collaborating with the In- 
surance, Negligence and Compensation 
Law Section in the presentation of its 
formal program, the Junior Bar Con- 
ference conducted a workshop and 
maintained a hospitality room through- 
out the meeting. 


Social Events 

In addition to the luncheons and the 
banquet, a number of attractive social 
events were provided by the committee 
in charge. Two receptions were held, 
and on the evening of Wednesday, 
March 11, a program was presented by 
the Tamburitzans. This is an organi- 
zation of entertainers sponsored by 
Duquesne University. They presented a 
stimulating program of folk dancing 
and music in a highly professional 
manner. Their performance was fol- 
lowed by dancing. 

The ladies arranged a special pro- 
gram of entertainment which included 
organized tours to various points of 
interest in the city and a luncheon and 
style show presented by Jonasson’s of 
Pittsburgh at the Edgeworth Club of 
Sewickley. The ladies maintained a 
hospitality room throughout the meet- 


ing. 


Participants 

In addition to the persons who par- 
ticipated in the actual program, the 
meeting was attended by Sylvester C. 
Smith, Jr., Chairman of the House of 
Delegates; Joseph D. Calhoun, Secre- 
tary of the American Bar Association; 
Robert K. Bell, member of the Board 
of Governors for the Third Circuit; 
John D. Randall, President-Nominee; 
Whitney North Seymour, President- 
Elect nominee; former President David 
F. Maxwell; and Lewis F. Powell, Jr., 
Chairman of the Regional Meetings 
Committee. Also present were F. Brew- 
ster Wickersham, William R. Van Aken, 
Harry Scherr, Jr., and William M. 
Woodroe, Presidents of the Pennsy]l- 
vania, Ohio, and West Virginia Bar 
Associations, respectively. They, to- 
gether with the State Delegates, lent 
their support and advice to the plan- 
ning of the meeting. 
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Voces IN COURT: A TREASURY 
OF THE LAW. Edited by William H. 
Davenport. New York: The Macmillan 
Company. 1958. $6.95. Pages x, 588. 

Here is treasure-trove indeed. In 
fact, there are so many gems that it is 
virtually impossible to choose from 
among them. And there isn’t a zircon 
among them; all are of the first water. 
Even the list of contributors (there 
are thirty-nine of them, ranging from 
Montaigne to Alexander Woollcott) 
makes exciting reading, for it repre- 
sents the who’s who of literate lawyers 
and legal literature. It may be that you 
won't like everything in this volume, 
although it is likely that you will; but 
if you don’t find something to your 
taste, then you must be indeed inordi- 
nately hard to please. 

Take, for example, Charles Curtis’s 
essay on advocacy with which the book 
opens. You don’t have to agree with his 
thesis that a lawyer must sometimes lie 
on behalf of his client; but I defy you 
to read it without at least being stimu- 
lated to think about the problem which 
he poses. Then, to leap almost to the 
end, there is the “Case of the Spelunci- 
an Explorers”, in which Lon L. Fuller 
raises questions just as perplexing and 
equally provocative. And both share 
that lightness of touch and mastery of 
style which makes reading a pleasure 
as well as a stimulus. 

The great men of the law move 
through these pages as well. There is 
Lincoln, as Carl Sandburg pictures him 
in his early years at the Bar; Holmes 
and Lord Coke, portrayed by Catherine 
Drinker Bowen; and Lloyd Paul 
Stryker, as his friend and college mate, 
Alexander Woollcott, saw him. Among 
tne judges are Marshall as revealed in 
his autobiographical letter to Joseph 
Story, and also in-an excerpt from 
Beveridge’s monumental Life; Taney, 
Brandeis and Fuller from the pens of 
Carl Swisher, Alpheus Thomas Mason 
and Willard L. King, respectively; and, 


from an earlier day, Macaulay’s bitter 
sketch of Jeffries, the hanging judge, 
and those of W. Forbes Gray of two 
old Scots judges, Lord Monboddo and 
Lord Braxfield, the latter reputed to be 
the original of Stevenson’s Weir of 
Henniston. 

Speaking of fiction, that phase of the 
literature of the law is by no means 
neglected. Bardell v. Pickwick is re- 
ported in full (Charles Dickens, re- 
porter) and the great Chaffenbrass 
defends Phineas Finn against a charge 
of murder with the help of his creator, 
Anthony Trollope. Stephen Vincent 
Benet’s The Devil and Daniel Webster 
could not have been omitted, and it is 
not; but Guy de Maupassant’s Madame 
Luneau’s Case is perhaps less well 
known, although equally fascinating. 
And, in a more modern vein, old Judge 
Coates has some wise things to say 
about the law in the passage from 
James Gould Cozzen’s The Just and the 
Unjust which has been included. 

There are many wise things said 
about the law in this book. Henry 
David Thoreau says some of them in 
writing of Civil Disobedience; Michel 
de Montaigne others in his essay Of 
Experience; but neither need yield to 
Arthur Vanderbilt, Learned Hand or 
Oliver Wendell Holmes when writing 
of their chosen profession. That inimi- 
table gadfly H. L. Mencken vents his 
spleen upon the criminal law with his 
usual effectiveness; and William S. 
Holdsworth, using Bleak House as a 
starting point, dissects the chancery 
procedure of Dickens’ day to the point 
of anatomization. 

Among the dramatic courtroom 
scenes presented, perhaps the trial of 
Oscar Wilde is the headliner; but the 
Baccarat case and the Seddon case 
deserve at least supporting billing. 
Frances L. Wellman writes of the art 
of cross-examination and_ illustrates 
with an example from the suit of Mrs. 
Reginald Vanderbilt for the custody of 
her child; and Joseph Dean treats of 
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the problem of libel of the dead with 
the late Lord Gladstone as his subject. 

“Law and literature” is the thesis of 
this book; and it is appropriate that it 
should contain the famous essay of that 
name by Benjamin Nathan Cardozo. 
But in addition there are two essays by 
Lord Macmillan on similar subjects, 
and the address delivered by John 
Mason Brown before the American 
Law Institute on “Language, Legal and 
Literary”, which gives a layman’s view 
of our linguistic foibles. These how- 
ever are but explicit statements of 
what is implicit throughout the vol- 
ume: that a lawyer without literature 
is but a mere mechanic and not the 
architect of language which he might, 
with some knowledge of it, become. 

I have by no means exhausted the 
contents of this volume; but this should 
be sufficient to titillate your taste and 
send you hurrying to procure a copy 
by whatever means may be available to 
you. Don’t, however, attempt to borrow 
mine. I expect to keep it by me and 
dip into it again and again, for gems 
never lose their lustre, and only be- 
come clearer and more lucid with con- 
stant use. And in this case treasure- 
trove belongs to him who finds it. 

Wa ter P. Armstrone, Jr. 
Memphis, Tennessee 


The IDEA OF FREEDOM. By Mor- 
timer J. Adler. New York: Doubleday 
& Company. 1958. $7.50. Pages 689. 

The plan or objective of this work is 
to present a comprehensive analytical 
survey of the different theories of the 
philosophers of the Western World 
during the last 2,500 years on the na- 
ture or definition of “individual free- 
dom”. 

A further volume is to be published 
in order to complete this survey. The 
project contemplates that this will be 
followed by a similar survey of the 
philosophers’ theories on other “basic 
ideas”, such as law, knowledge and 
justice, manifestly an exceedingly am- 
bitious research program. 

The method of making the survey is 
described at great length, at times, it 
seems, with unnecessary minuteness of 
detail. A few of the salient features 
must suffice. First, the author expressly 
refrains from indicating any views as 
to the relative merits of the conflicting 
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theories of these philosophers and in 
order to avoid, as far as possible, any 
unintentional indication of bias it was 
decided to have a number of associates, 
to the end that by examining each 
other’s results any unintentional devi- 
ation from a strict neutrality might be 
detected and eliminated. Second, the 
method is not “historical” in any sense, 
nor does it attempt any historical de- 
velopment of the theories of freedom. 
On the contrary, the views of these 
philosophers are treated as if they had 
all been contemporaries or, as the 
author also puts it, as if all of these 
philosophers had been attending a 
single general meeting at which the 
author and his associates were present 
merely as observers or reporters, tak- 
ing notes of the statements made by 
this hypothetical assemblage. 


This disregard of difference between 
past and present was facilitated by the 
discovery that there was a large degree 
of agreement between the conflicting 
views of the ancient philosophers and 
the conflicting views of today, but a 
large degree of disagreement among 
the philosophers of any one particular 
time. In the field of science the reverse 
is true. Contemporary scientists are 
found to be largely in agreement with 
each other, but in disagreement with 
scientists of the past. This is ascribed 
to the fact that in science man ascer- 
tains the truth, if at all, by the objec- 
tive methods of observation and experi- 
ment, whereas, in the field of philosophy 
the method is necessarily subjective, 
namely, a matter of thought processes. 
Here a question arises in the mind of 
this reviewer as to whether in the field 
of philosophy man had already at- 
tained his maximum of intellectual 
powers some 2,500 years ago. 

Another feature is that it has nothing 
whatever to do with “freedom” in a 
legal or political sense except to de- 
scribe the effect that “law” in general 
has had upon the differing concepts of 
freedom which philosophers have held. 
Consequently, it is not particularly di- 
rected to the legal profession. 


Speaking generally, the author states 
that there have been and still are two 
outstanding concepts of freedom. One, 
that it consists in each individual doing 
exactly as he wishes, regardless of 
whether his wishes be good or bad; 


the other, that freedom consists in the 
individual having so disciplined him- 
self that he will have but one wish, 
namely, to do what to him seems right. 
This latter was the theory of the Stoic 
philosopher, Epictetus, who, although 
a slave, maintained that he alone was 
free and that the real slave was his 
tyrant master because he was con- 
stantly the slave of a multitude of 
wishes or impulses which he could 
never hope to gratify. 

The methods by which man acquires 
or possesses freedom are said to be 
three, namely: Freedom may depend 
upon the circumstances surrounding 
the individual. This is designated as 
“circumstantial” freedom. Second, it 
may be acquired by the individual by 
self-discipline or, according to another 
subdivision of this group, acquired by 
religious influence, this being known 
as “acquired” freedom. The third meth- 
od of possession called “natural” free- 
dom is possessed naturally by virtue of 
man’s inherent nature. 

The book furnishes a stimulating 
exercise in following the close distinc- 
tions and refinements of definitions 
which are to be found in writings in 
the field of abstract philosophy. It 
seems doubtful, however, that the book 
would be of general interest to the 
public. 


Wituiam G. McLaren 


Seattle, Washington 


‘his SUPREME COURT AS FINAL 
ARBITER IN FEDERAL-STATE RE- 
LATIONS. By John R. Schmidhauser. 
Chapel Hill, North Carolina: The Uni- 
versity of North Carolina Press. 1958. 
$5.00. Pages 241. 

The author states that any federal 
system requires an institution to deter- 
mine conflicts of authority between the 
nation and the states comprising it. He 
undertakes, apparently successfully, to 
establish this statement by a discussion 
of the origins of this need in the colo- 
nial and federation periods and in the 
Philadelphia Convention in which the 
Constitution was drafted. 

The above covers only seventeen 
pages. The rest of the book is a skillful 
and scholarly analysis, for the most 
part, of the manner in which the Su- 
preme Court exercised that power. 


Books for Lawyers 


Much interesting and informative ma- 
terial may be found in his chapters on 
the formative decade, the Marshall 
Court, the Taney Court, the Chase 
Court, the Waite Court, the Fuller Court, 
the White-Taft Court, the Hughes 
Court and the Court under Stone and 
Vinson and Warren. 

As the author points out, there are 
serious problems in this unique roll as 
supervisor—via judicial review—of 
both the state and Federal Govern- 
ments. One of them is the continuing 
controversy as to whether the Court 
can make law through changing and 
perhaps enlarging the early views as to 
the meaning of the Constitution or 
whether this should be left to the 
amendatory process as provided in the 
Constitution itself. This debate is still 
unresolved although it would seem that 
at least the present Court has taken an 
affirmative stand in favor of its power 
both to change and enlarge. 

Perhaps a more serious branch of 
this problem, the author points out, is 
the propensity of some of the Justices 
to substitute their own views concern- 
ing the wisdom of legislation for those 
of the legislators. In doing so the 
author infers that some of the Justices 
even attempt to enforce their own spe- 
cial social or economic philosophies. 
We might add that there are occasions 
when it would appear that the Justices 
have read an intent into legislation 
which has surprised the legislators 
themselves and in a few instances has 
even been contrary to their expressed 
intent. 

Another difficulty, as stated by the 
author, seems to be that times and 
conditions change faster than the Jus- 
tices themselves. We assume this is on 
the theory that the Supreme Court 
should instantaneously modify its rul- 
ings to keep in step with changing 
conditions. This is reminiscent of Mr. 
Dooley’s statement concerning the Su- 
preme Court following the election re- 
turns. 

The author seems to infer that the 
recent change in the Supreme Court in 
which emphasis is placed upon civil 
rights may even be in advance of the 
national and state executive and legis- 
lative branches. 

We hesitate to disagree with this 
statement since we are so thoroughly 
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in favor of protection of civil rights. 
However, we suggest that, while the 
Court is making law to meet changing 
conditions, perhaps the Court has been 
too preoccupied with civil rights to 
observe the most important changed 
condition, namely, the threat to our 
national security from the Communist 
conspiracy. In this respect we suggest 
the Court may have retrogressed and 
that the Congress and legislatures are 
well ahead of it in adopting legislation 
in trying to protect the national se- 
curity. Consideration might be given 
to the civil rights of thousands of 
patriotic men who are being drafted 
into the Armed Services because of 
the “cold war” waged by this inter- 
national Communist conspiracy. Little 
regard seems to be given to the tre- 
mendous imposition on the lives of 
these blameless draftees or to our nec- 
essary maintenance of men and materi- 
el in all parts of the world ever on the 
alert, even to having loaded bombers 
continually in air ready on signal to 
fly to predetermined objectives, and 
our gigantic, soaring national debt, all 
in defense of our way of life. On the 
other hand it would seem that every 
artifice of constitutional construction 
is exercised in the defense of the civil 
rights of those accused of treason in 
carrying out the orders of the Soviet 
high command in this world con- 
spiracy. 

If changing conditions justify law 
making by the Court, would it not be 
reasonable for the Court in the light of 
this new, imminent and terrible men- 
ace, to take this most important chang- 
ing condition into consideration before 
striking down legislation which has 
been labored over mightily by mem- 
bers of Congress and state legislatures 
in the honest belief that such legisla- 
tion is necessary to safeguard our 
national security? 

The author generally has been very 
conservative in expressing his personal 
opinions. This is a scholarly, readable, 
informative book which attempts to 
give the arguments for the position of 
the Supreme Court as final arbiter and 
to outline in some detail the manner in 
which this power has been exercised. 


BENJAMIN WHAM 


Chicago, Illinois 
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SS ALE-LEASEBACKS AND LEAS. 
ING IN REAL ESTATE AND EQUIP- 
MENT TRANSACTIONS. By Harvey 
Greenfield and Frank K. Griesinger. 
New York: McGraw-Hill Book Com- 
pany. 1958. $15.00. Pages 107. 

This book involves a technique of 
business finance which is or should be 
of considerable interest to lawyers. 
While the book is not expressly written 
for lawyers, it presents in practical set- 
tings the forms of various leasing trans- 
actions which are of growing interest 
and with respect to which lawyers 
should have knowledge as to the prac- 
tical, legal and tax attributes. 

One of the authors, Mr. Greenfield, 
is a lawyer in New York City and the 
other author, Mr. Griesinger, is an 
officer of a corporation which includes 
leasing of equipment in its program. 
Together they have written a very help- 
ful book which will give the lawyer a 
view of the occasions for the use of 
the sale and leaseback and leasing tech- 
niques in connection with real estate 
and equipment and their practical ad- 
vantages in the operation of a business. 
The authors have included legal and 
tax considerations in their discussions 
of the use of these techniques. While 
obviously further research would be 
necessary in any case before drafting 
instruments or handling leasing trans- 
actions, nevertheless the financial and 
legal considerations generally involved 
are spelled out in this book. 

The sale and leaseback device in 
real estate is a financing device which 
has advantages where properly used. 
The book indicates the opportunities 
for obtaining a deduction for federal 
income tax purposes for the cost of 
land, through payment of rent under 
lease instead of having outright owner- 
ship. Attention is also given to such 
factors as depreciation, accounting 
treatment, and options, both from a 
standpoint of general legal draftsman- 
ship and tax considerations. The role 
of leasebacks in connection with estate 
planning (such as in connection with 
purchase and lease transactions in the 
Canadian provinces) are also cited. 

In the real estate field, an important 
contribution of the book is in stimu- 
lating thinking toward the use of the 
sale-leaseback technique as an_alter- 


native to mortgage financing. As the 
authors point out, it is possible to ob- 
tain lower interest rates and greater 
availability of cash, as well as the tax 
advantage of a deduction for the cost 
(rent) of land, in contrast with a typi- 
cal mortgage situation. In connection 
with financing new construction, the 
authors also point to the use of the 
sale-leaseback device in having a three 
party arrangement under which a 
builder builds to the potential lessee’s 
specifications, under an arrangement 
whereby an investor will purchase the 
structure upon completion and lease 
back to the lessee. A note of caution 
should be sounded in such cases be- 
cause the Revenue Service may scruti- 
nize these transactions to determine 
whether in substance the lessee is the 
real owner of the property, with a con- 
sequent denial of rental deductions to 
the “lessee” and ordinary income treat- 
ment to the builder on his gain. 

In the section on leasing of equip- 
ment, the authors point to the practical 
uses of the leasing device from a busi- 
ness and financial viewpoint, particu- 
larly including the advantages of equip- 
ment leasing (as contrasted with pur- 
chase) as a hedge against inflation, as 
a protection against obsolescence, as a 
possible saving in servicing and in 
helping small business meet its finan- 
cing problems. The authors express 
their disappointment with the position 
of the Internal Revenue Service which 
has put a damper on the use of equip- 
ment leasing plans even where there is 
no purchase option in the lessee. In 
particular, the Revenue Service seems 
to treat a leasing arrangement under 
which the lessee obtains an equity in 
the property through rental payments 
as a form of conditional sale. This 
emphasizes the danger of leasing ar- 
rangements where a rental is charged 
which cannot be substantiated as nor- 
mal or reasonable. However, the Reve- 
nue Service will give advance rulings 
on whether a leasing arrangement is 
a lease or a conditional sale. In gen- 
eral, the factors that will be taken into 
consideration are pointed out by the 
authors. 

A valuable contribution is made by 
the authors in including in this book 
many of the new forms and subjects 
for leasing arrangements, such as in 
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auto leasing, truck leasing, aircraft 
leasing, tire leasing, vending machines, 
etc. 

This book may stimulate lawyers to 
suggest opportunities for their business 
clients to use leases in fields in which 
the leasing technique can serve a 
proper function. At the very least, it 
will give the lawyer an acquaintance- 
ship with a growing field of business 
operation in which the old legal device 
of a lease finds many new and practical 
uses. 

NoRMAN A, SUGARMAN 


Cleveland, Ohio 


Bounpary WATERS PROBLEMS 
OF CANADA AND THE UNITED 
STATES (THE INTERNATIONAL 
JOINT COMMISSION, 1912-1958). 
By L. M. Bloomfield and Gerald F. 
Fitzgerald. Toronto, Canada: The 
Carswell Company, Ltd. 1958. $6.50. 
Pages x, 264. 

The subtitle of this little book is 
more descriptive of its contents than is 
its principal name. The work focuses 
on the operations of the International 
Joint Commission under its organic 
law, the Boundary Waters Treaty of 
1909 between Great Britain and the 
United States. Of necessity, from the 
Commission’s actions there has evolved 
a practical interpretation of the treaty’s 
meaning and of the Commission’s 
powers under it. This the book elabo- 
rates along the lines of the I.J.C.’s 
several functions—judicial, investiga- 
tive, administrative and arbitral—with 
appropriate citations from the seventy- 
two dockets the Commission has con- 
sidered in its forty-six years of work. 
The practicing lawyer inexperienced in 
the ways of the Joint Commission is 
likely to find this a helpful feature. 


_ For instance, reading the Boundary 


Waters Treaty to determine what uses, 
obstructions or diversions of boundary 
waters require the approval of the 
Commission, one finds an explicit re- 
quirement only with respect to those 
that affect the natural level or flow of 
boundary waters on the other side of 
the boundary. Yet the Commission 
has taken jurisdiction of applications 
to repair and reconstruct old dams al- 
though no effect on the level or flow of 
boundary water was contemplated. No 





doubt the practitioner familiar with the 
Commission and its work already 
knows the attained scope of its judicial 
jurisdiction, but the novice will not 
easily find this information without 
this book, since the proceedings of the 
Commission are not available in any 
reporter system. Other features helpful 
to the attorney with a client to repre- 
sent, or to counsel, in matters pertain- 
ing to the Commission are found in 
the appendices. Here are set out the 
Boundary Waters Treaty itself, as well 
as the related treaties regulating the 
level of the Lake of the Woods and 
the diversion of the Niagara River, 
together with the implementing legis- 
lation of both countries. Perhaps of 
greater importance, Appendix 3 states 
the rules of procedure of the I.J.C. and 
Appendix 7 lists the rivers and lakes 
that are boundary waters as defined by 
the treaty. 

The authors of Boundary Waters 
Problems remark in their foreword 
that scholars are now trying to for- 
mulate general legal principles to gov- 
ern the uses of waters of international 
rivers, and suggest that they would 
profit from pondering the I.J.C.’s ex- 
perience in dealing with water use 
problems in such rivers. It would 
seem the suggestion is a good one, but 
the present book does not go as far 
as it might in laying bare this experi- 
ence to the scholars’ view. It is true 
that the dockets of matters presented 
to the Commission for judicial, inves- 
tigative or other action are summar- 
ized, and that the summaries comprise 
the bulk of the book. It is also true 
that the chapters describing the judi- 
cial and investigative work of the 
Commission sketch the role played by 
boards of experts (usually engineers) 
in carrying out these functions, a point 
of some interest, perhaps, to the politi- 
cal scientist. But the summaries are 
little more than a tease. Suppose one 
wants to know the type of evidence the 
Commission thinks pertinent in an 
application for approval of a dam in 
boundary waters. Does it consider the 
proposed dam’s effect on scenic beauty? 
One can determine from the summaries 
which dockets deal with applications 
to build dams, but for the details of 
the material evidence one must search 
out the dockets themselves in the Com- 
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mission’s libraries in Washington and 
Ottawa. However, until the dockets 
are themselves printed for general dis- 
tribution the summaries are useful in 
at least drawing attention to the dockets 
that may shed light on the researcher’s 
problem. 

Practitioner and academic research- 
er alike may bemoan the general dearth 
of discussion in the book. The authors 
usually set out what the Commission 
did in a given situation, and perhaps 
will state the opposing argument made. 
But there is almost never any treatment 
of the reason for the Commission’s 
action. It is remarked the Commis- 
sion has behaved pragmatically, but 
this is of little help in predicting its 
future actions without detailed knowl- 
edge of the interest groups that have 
attempted to gain recognition in the 
past, and of the circumstances of the 
attempts. 

In the concluding section of the 
textual portion of the book the authors 
repeat the comment of the foreword 
that the Commission’s experience would 
be helpful to those now wrestling with 
the problems of use of international 
waters and remark that “a detailed 
analysis of the Commission’s experi- 
ence in dealing with regional and local 
requirements remains to be made”. To 
which the reply occurs, “True. It prob- 
ably also would help the folks working 
with interstate water use problems. It 
is too bad you fellows didn’t choose to 
make that study yourselves.” 


G. GranamM WalTEe 


The Catholic University of America 
Washington, D. C. 


Feperat TAX FRAUD LAW. By 
Ernest R. Mortenson. Indianapolis: 
The Bobbs-Merrill Company, Inc. 1958. 
$12.50. Pages 312. 


Tax controversies, particularly fraud 
cases, are basically “adversary proceed- 
ings”, Mr. Mortenson emphasizes in 
the preface and introductory chapter of 
his volume on Federal Tax Fraud Law. 
Surely, this is a sound observation. 
Nevertheless, relatively few taxpayers 
obtain the benefit of representation 
which gives more than lip-service to 
the adversary aspects of tax investiga- 
tions. Almost invariably, the taxpayer’s 
representative hasily complies with 
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each and every request of the revenue 
agents, thereby sacrificing the client’s 
statutory and constitutional rights. 
Such co-operation is generally extend- 
ed in the bona fide, though frequently 
mistaken, belief that the client will 
benefit, though many lawyers are frank- 
ly concerned about their own “good 
relations” with the agents. Fortunately, 
however, there is a growing awareness 
among the better-informed practition- 
ers that clients involved in tax fraud 
investigations are generally best served 
by utilizing the maximum protection 
afforded by statutory and constitutional 
safeguards. 


In keeping with the author’s intro- 
ductory thesis, the following apt re- 
marks from the text are noteworthy: 
“no lawyer is expected to lend his ac- 
tive aid to Government agents who are 
seeking to put his client in jail”; “only 
in the exceptional case should the tax- 
payer make available privileged books 
and records”; “many of the taxpayers’ 
representatives . . . do their clients 
more harm than good”; “the tax ad- 
viser should keep in mind that he is 
entitled to some more strikes later in 
the procedural game”; “many of the 
big battles in tax evasion cases are 
fought with non-tax ammunition”. To 
each of these comments, this reviewer 
says “Amen”. 

From the standpoint of the practi- 
tioner’s need, it is unfortunate that Mr. 
Mortenson did not devote more space 
and effort to the development of sug- 
gestions and procedures for effective 
representation in tax fraud investiga- 
tions. This does not imply that the au- 
thor’s efforts have little practical value. 
On the contrary, he has drawn liberally 
on extensive experience in and out of 
the Government to present useful ma- 
terial which is not readily found else- 
where. Thus, the chapter on “The Evo- 
lution of a Tax Fraud Case” outlines 
the facts of an hypothetical fraud case, 
sets forth the report of the special 
agent, and discusses the manner in 
which conference opportunities were 
used to avoid a prosecution recom- 
mendation. The chapter on “Trial of 
a Criminal Tax Case” contains a trial 
outline which will be of particular in- 
terest to those not familiar with crimi- 
nal tax cases. From the same stand- 
point, Mr. Mortenson’s chapter on 
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“Specific Evidentiary Problems” also 
merits commendation. Title headings 
of the remaining chapters are as fol- 
lows: “Records and Evidence in the 
Taxpayer’s Possession” ; “The Criminal 
Sanctions”; “Use of Indirect Evidence 
in Tax Fraud Cases”; “The Framework 
of a Criminal Tax Trial”; “The Civil 
Penalties”; and “Collection Proce- 
dures”. 


Mr. Mortenson’s volume should be 
well received by lawyers interested in 
material relating to investigative, pre- 
trial, and trial procedures in tax fraud 
Substantive matters, and the 
legal aspects of the procedural phases, 
are discussed in an adequate manner. 
Although there is comparatively little 
footnote documentation, the absence 
of a table of cases and authorities is 
regrettable. 


cases. 


Pau P. Lipton 


Milwaukee, Wisconsin 


New Books for the 
Practicing Lawyer 
Selected by the Cromwell Library 
American Bar Foundation 


with permission of the American Associa- 
tion of Law Libraries from Current Publi- 
cations in Legal and Related Fields, 
compiled by Dorothy Scarborough, North- 
western University Law School Library, 
and distributed by Fred B. Rothman & 
Co., 57 Leuning St., South Hackensack, 
New Jersey. $3.75 per year. The Ameri- 
can Bar Association cannot supply copies 
of these books. It is suggested that mem- 
bers get in touch with their booksellers 
or with the publishers to obtain copies 
of listed works. 

Guaranty Trust Company of New York. 
SUGGESTIONS FOR THE PREPARATION OF 
Witts aNp Trust AGREEMENTS, for 
members of the Bar exclusively. New 
York. 1958. Pages 51. Apply. 

Institute of Judicial 
HanpBooK ON JuRY SERVICE. 
York. Oceana. 1958. Pages 16. 

Kaplan, Benjamin and Brown, R.S., edi- 
tors. CopYyRIGHT AND UNFAIR CompEetI- 
TION. Temp. ed. Brooklyn, Foundation 
Press. 1958. Two volumes. $15.00. 
(Multilith) 

Kramer, Charles. THe Rutes or Evi- 
DENCE IN NEGLIGENCE Cases. New 
York. Practicing Law Institute. 1959. 
Pages 66. $2.50. 

Krausz, N.G.P. and Mann, F.L. Corpora- 
TIONS IN THE Farm Business. Urbana: 
University of Illinois, College of Agri- 
culture. 1958. Pages 44. Gratis. 

PARTNERSHIPS IN THE FARM BusINESsS. 

Urbana: University of Illinois, College 

of Agriculture. 1958. Pages 39. Gratis. 
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Kuehnl, G.J. Wisconsin Business Cor- 
PORATION. Madison: University of Wis- 
consin Press. 1959. Pages 284. $6.50. 

Lasser (J.K.) Institute. 53 New Pans 
FoR SavinG Estate AND Girt Taxes. 
New York: American Research Coun- 
cil. 1958. Pages 230. $5.95. 

Polson, C.J. EssentraALs oF Forensic 
MepicINeE. Springfield, Illinois: Thom- 
as. 1958. Pages 572. $6.00. 

Sadler, W.C. Lrcat Aspects or Con- 
sTRUCTION. New York: McGraw-Hill. 
1959. Pages 387. $8.50. 

Spies, E.G. Law or Farm TENANCIES IN 
VircintA. Blacksburg: Virginia Poly- 
technic Institute, Agricultural Experi- 
ment Station. 1958. Pages 63. (Pub. 
in co-operation with the School of Law, 
University of Virginia) 

Benn, D.W. BANKRUPTCY IN A NUTSHELL, 
IncLupING DEEDS OF ARRANGEMENT 
AND Bitts oF SALE. London: Sweet & 
Maxwell. 1958. Pages 95. 7s. 6d. 

Burby, W.E. Law ReErresHer: Cope 
PLEADING. 2d ed. St. Paul: West. 1958. 
Pages 174. $2.25. 

Carlberg, Oscar. GuipE TO PATENTS, 
TRADEMARKS, AND Desiens. 2d ed. New 
York (405 Lexington Ave.): Singer, 
Stern & Carlberg. 1958. Pages 262. 
$20.00. (loose-leaf) 

Choka, A.D. Buyinc, SELLING AND MErc- 
ING Businesses (December, 1958). 
Philadelphia: Committee on Continu- 
ing Legal Education. 1958. Pages 172. 
$3.00. (paper) 


Clad, C.C. Famiry Law (December, 
1958). Philadelphia: Committee on 
Continuing Legal Education. 1958. 


Pages 234. $3.00. (paper) 

Clarke, J.J., Bailey, H.J. and Young, 
Robert. BANK Deposits AND COLLEC- 
TIONS (under the Uniform Commercial 
Code) (January, 1959). Philadelphia: 
Committee on Continuing Legal Edu- 
cation, 1959. Pages 171. $3.00. (paper) 

Commerce Clearing House. CorroraTioNn 
Law Guine. Chicago: 1959. Two vol- 
umes. $55.00 per year. (loose-leaf) 

Curtis, C.P. THe Mopern Prupent In- 
vESTOR; how to invest trust funds. (No- 
vember, 1952) 2d ed. Philadelphia: 
Committee on Continuing Legal Educa- 
tion. 1958. Pages 142. $3.00. (paper) 

ENCYCLOPEDIA OF CorPORATE MEETINGS, 
Minutes AND RESOLUTIONS; prepared 
with the co-operation of the editorial 
staff of Prentice-Hall, Inc., by Lillian 
Doris and Edith J. Friedman. Engle- 
wood Cliffs, New Jersey: Prentice-Hall. 
1958. Three volumes. $37.50. 

Federer, J.F. ApvERTISING BUSINESSES. 
Madison: University of Wisconsin. 
University Extension Division. 1958. 
Pages 180. $2.00. (Seminar series for 
Wisconsin lawyers, 1958) 

Spinney, W.R. Estate PLANNING; QUICK 
REFERENCE OUTLINE. 6th edition. Chi- 
cago: Commerce Clearing House. 1958. 
Pages 96. $1.50. (Current law handy- 
book ed.) 
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Review of Recent 
Supreme Court Decisions 


Admiralty eee 
unseaworthiness 

Crumady v. The Joachim Hendrik 
Fisser, The Joachim Hendrik Fisser v. 
Nacirema Operating Company, 358 
U. S. 423, 3 L. ed 2d 413, 79 S. Ct. 
445, 27 U. S. Law Week 4158. (Nos. 
61 and 62, decided February 24, 1959.) 
On writs of certiorari to the United 
States Court of Appeals for the Third 
Circuit. Judgment of the Court of 
Appeals reversed and judgment of the 
District Court reinstated. 

Crumady was a stevedore injured 
when a boom fell aboard the libelled 
vessel. He brought this action in ad- 
miralty and the vessel impleaded the 
stevedoring contractor. 

The evidence indicated that the 
winch which operated the boom had 
a circuit breaker as a safety device 
which was set to shut off the current 
on the application of a load of about 
six tons, twice the rated load of the 
gear. It also appeared that the work- 
ing stevedores had moved the boom in 
order to clear cargo from the sides of 
ahatch, which created a heavy load on 
the topping-lift. The District Court held 
that these conditions made the vessel 
unseaworthy and therefore liable to the 
petitioner. It also directed the steve- 
doring contractor to indemnify the 
vessel for the petitioner’s damages. 


The Court of Appeals reversed, hold- 


- ing that the vessel was not unseaworthy 


and that the sole cause of the injury 
was the negligence of the stevedores. 
Mr. Justice DoucLas, speaking for 
the Supreme Court, reversed and re- 
instated the District Court’s judgment. 
The Court declared that the evidence 
was ample “to support the finding that 
these stevedores did no more than 
bring into play the unseaworthy con- 
dition of the vessel. The winch ... was 


—_ 
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adjusted by those acting for the vessel 
owner in a way that made it unsafe 
and dangerous for the work at hand. 
While the rigging would take only 
three tons of stress, the cut-off of the 
winch—its safety device—was set at 
twice that limit.” 


The Court said that the stevedoring 
company was liable to indemnify the 
vessel because the negligence of its 
employees, which made the vessel un- 
seaworthy, amounted to a breach of 
warranty of workmanlike service on 
the part of the contractor. 


Mr. Justice HARLAN wrote a dissent- 
ing opinion in which Mr. Justice 
FRANKFURTER and Mr. Justice WHIT- 
TAKER joined. The dissent argued that 
while the hoisting gear was rated at 
three tons, such ratings are made in 
terms of supporting a load of not more 
than one fifth of the strength of the 
cable, so that the cable in this case was 
strong enough to withstand a strain of 
fifteen tons. A Coast Guard standard 
for the setting of such a safety control 
indicated that the setting at six tons 
was entirely safe and proper, the dis- 
sent asserted. 

The cases were argued by Abraham 
E. Freedman for Crumady, Victor S. 
Cichanowicz for the vessel, and John J. 
Monigan, Jr., for the Nacirema Com- 


pany. 


Admiralty... 
licensees 
Kermarec v. Compagnie Générale 
Transatlantique, 358 U. S. 625, 3 L. 
ed. 2d 550, 79 S. Ct. 406, 27 U. S. 
Law Week 4106. (No. 22, decided 
February 24, 1959.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Second Circuit. Re- 
versed and remanded. 
The ultimate issue here was the duty 
owed by a shipowner to a visitor 
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aboard one of its ships who would be 
a “licensee” in a common law action. 
The Court held that the shipowners. 
owed a duty of reasonable care. 

Kermarec boarded the respondent’s 
vessel to visit a member of the crew. 
While aboard, he fell and was injured, 
allegedly because of the defective way 
in which a canvas runner had _ been 
tacked to a stairway. He brought this 
action for personal injuries in the Dis- 
trict Court, alleging unseaworthiness of 
the vessel and negligence on the part of 
the crew. The District Judge took the 
view that New York law applied, the 
vessel having been in port in that state 
when the accident occurred. The judge 
therefore eliminated the unseaworthi- 
ness claim and instructed the jury that 
Kermarec was a “gratuitous licensee” 
who could recover only if the respond- 
ent had failed to warn him of a danger- 
ous condition known to it and only if 
Kermarec himself was entirely free 
of contributory negligence. The jury 
found for Kermarec but the trial court 
set aside the verdict, ruling that there 
was a failure to prove that the ship- 
owner actually knew that the stairway 
was dangerous. The Court of Appeals 
affirmed. 

Mr. Justice STEWaRT delivered the 
opinion of the Supreme Court revers- 
ing. The injury occurred in navigable 
waters, the Court said, and therefore 
the District Court was in error in ruling 
that New York law applied. The stand- 
ards to be applied, then, were those of 
admiralty law. 

There had been no prejudice to the 
petitioner’s rights, however, the Court 
found, because New York law placed 
a heavier burden of proof on him than 
the applicable admiralty rules. The 
Court said that the District Court was 
correct in eliminating the unseaworthi- 
ness claim since Kermarec was not a 
member of the ship’s company or a 
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workman on the ship. 

This left the nature of the duty of 
care imposed by admiralty as the only 
question, and on this issue the Court 
refused “‘at this late date” to import 
into admiralty the conceptual distinc- 
tions of the common law between li- 
censee and invitee. “We hold that the 
owner of a ship in navigable waters 
owes to all who are on board for pur- 
poses not inimical to his legitimate 
interests, the duty of exercising reason- 
able care under the circumstances of 
each case’’, the Court declared. 


The case was argued by Edward J. 
Malament for petitioner and by George 
A. Garvey for respondent. 


Admiralty... 
state law 

The M/V Tungus v. Skovgaard, 358 
U. S. 588, 3 L. ed. 2d 524, 79 S. Ct. 
503, 27 U. S. Law Week 4095. (No. 43, 
decided February 24, 1959.) On writ 
of certiorari to the United States Court 
of Appeals for the Third Circuit. 
Affirmed. 

The issue here was whether a state 
statute granting a right of action for 
wrongful death was broad enough to 
encompass an action for death caused 
by the unseaworthiness of a vessel. The 
Court held that it was. 


The decedent was the maintenance 
foreman of a firm engaged to handle 
the discharge of a cargo of coconut 
oil. He was summoned to repair a 
defective pump, slipped on a patch of 
oil on the vessel and fell to his death 
in eight feet of hot coconut oil. His 
widow brought this suit in admiralty 
against the ship and its owners to re- 
cover damages for the death, alleging 
unseaworthiness of the vessel and neg- 
ligent failure to provide the decedent 
with a safe place to work. The District 
Court dismissed on the ground that a 
death action for unseaworthiness would 
not lie and that the petitioners owed 
no duty to provide the decedent with 
a safe place to work. The Court of 
Appeals reversed. 


Speaking for the Supreme Court, Mr. 
Justice STEWART affirmed the Court of 
Appeals. The Court began by noting 
that there is no action for wrongful 
death in admiralty in the absence of 
a statute. The question was whether 
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New Jersey’s' wrongful death statute 
was broad enough to cover death 
caused by unseaworthiness, since the 
death occurred in New Jersey’s ter- 
ritorial waters. The Court refused to 
adopt the extremely broad theory urged 
by the respondent, which would have 
allowed the federal court to ignore 
completely the conditions that the state 
put upon the right it created. Given a 
wrongful death statute, the respondent 
urged, the court may apply the full 
corpus of the maritime law. Instead of 
this broad theory, the Court upheld 
the decision of the Court of Appeals— 
that the question was one of interpreta- 
tion of New Jersey law and the New 
Jersey statute did encompass a claim 
for unseaworthiness. The difficulty was 
that the New Jersey courts have an- 
nounced no rule on questions of the 
decedent’s contributory negligence or 
assumption of risk. The Court of 
Appeals left these questions open, to 
be determined upon retrial, and the 
Supreme Court was content to let this 
method of handling the problem stand. 

Mr. Justice FRANKFURTER’s concur- 
ing opinion in the Halecki case, infra, 
was also applicable to this decision. 

Mr. Justice BRENNAN, joined by the 
CuieF Justice, Mr. Justice BLACK and 
Mr. Justice DoucLas, wrote an opinion 
concurring in part and dissenting in 
part. The Court’s solution, the dissent 
argued, is contrary to the basic prin- 
ciple of uniformity of maritime law, 
and the result is that the remedy for 
non-fatal maritime injuries will be de- 
termined by the federal maritime prin- 
ciples, whiie fatal injury cases will be 
subject to state remedies. 

The case was argued by J. Ward 
O’Neill for petitioners and by Bernard 
Chazen for respondents. 


Admiralty... 
unseaworthiness 

United New York and New Jersey 
Sandy Hook Pilots Association Vv. 
Halecki, 358 U. S. 613, 3 L. ed. 2d 
541, 79 S. Ct. 523, 27 U. S. Law Week 
4102. (No. 56, decided February 24, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Second Circuit. Judgment vacated and 
cause remanded, 

In this case, the Court held that the 








admiralty doctrine of unseaworthiness 
could not be used as the basis for re- 
covery of damages for the death of a 
worker engaged in the overhaul of a 
generator aboard ship. 

The pilot boat New Jersey was taken 
to a Jersey City shipyard for its annual 
overhaul. One of the jobs was the over- 
haul of the generators which required 
that they be sprayed with carbon tetra- 
chloride. This was highly specialized 
work and was subcontracted to 
Halecki’s employer. The work was done 
on a Saturday, a day chosen because 
nobody else was aboard the ship. 
Carbon tetrachloride is toxic when 
present in concentration in the air, and 
special precautions had to be taken in 
spraying the generators. Halecki died 
from carbon tetrachloride poisoning 
after working on the job. His widow 
brought this action under the New 
Jersey Wrongful Death Act, federal 
jurisdiction being invoked because of 
diversity of citizenship. The Court of 
Appeals held that the New Jersey stat- 
ute incorporates liability for unsea- 
worthiness as developed by federal law 
and adopts the admiralty rule of com- 
parative negligence when death occurs 
as a result of tortious conduct on navi- 
gable waters. The jury found for the 
administratrix, and the Court of Ap- 
peals affirmed. 

The Supreme Court reversed, again 
speaking through Mr. Justice STewarv. 
In refusing to allow application of the 
doctrine of unseaworthiness, the Court 
said that this doctrine was intended to 
protect seamen, while the work done 
by Halecki was in no way the “type of 
work” traditionally done by a ship’s 
crew. Not only could the work not be 
performed at sea, the Court declared. 
but it could be done only when the ship 
was “dead” with its generators dis- 
mantled. “Indeed,” the Court remarked. 
“the work was so specialized that the 
repair yard engaged to overhaul the 
vessel was not itself equipped to per- 
form it, but had to enlist the services 
of a subcontractor... at a time when 
all the members of the crew were off 
the ship.” A new trial was necessary, 
the Court explained, because there was 
no way of determining whether the 


claim of unseaworthiness was the sole’ 


basis for the verdict. 
Mr. Justice BRENNAN wrote a dis- 
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senting opinion in which the CHIEF 
Justice, Mr. Justice BLack and Mr. 
Justice Doucias joined. The dissent 
argued that Seas Shipping Co. Vv. 
Sieracki, 328 U. S. 85, extended the 
remedy of unseaworthiness to all situ- 
ations “when a man is performing a 
function essential to maritime service 
on board a ship...” The fact that the 
vessel here was modern, had compli- 
cated equipment and required special- 
ized treatment should not relieve the 
owner of his duty of seaworthiness, 
the dissent declared. 

The case was argued by Lawrence 
J. Mahoney for petitioners and by 
Nathan Baker for respondent. 


Commerce... 
state taxation 

Northwestern States Portland Cement 
Company Vv. Minnesota, Williams v. 
Stockham Valves and Fittings, Inc. 
358 U. S. 450, 3 L. ed. 2d 421, 79 
S. Ct. 357, 27 U. S. Law Week 4141. 
(Nos. 12 and 33, decided February 24, 
1959.) No. 12 on appeal from the 
Supreme Court of Minnesota. Affirmed. 
No. 33 on appeal from the Supreme 
Court of Georgia. Reversed. 

At issue here was the validity of 
state income taxes levied on the net 
incomes of out-of-state corporations. 
The Court upheld the levies even 
though they were imposed upon income 
derived from exclusively interstate 
commerce “fairly apportioned to busi- 
ness activities within the taxing State”. 

The Minnesota tax had been upheld 
by that state’s supreme court, but the 
Georgia court had invalidated that 
state’s tax on the ground that it vio- 
lated the commerce and due process 
clauses of the Federal Constitution. 

The Court’s opinion was delivered 
by Mr. Justice CLarK. The’ Court de- 
clared that, while the states cannot tax 


_ the “privilege” of engaging in inter- 


state commerce nor impose a tax that 
discriminates against such commerce, 
the “entire net income of a corpora- 
tion, generated by interstate as well as 
intrastate activities, may be fairly ap- 
portioned among the States for tax 
purposes by formulas utilizing in-state 
aspects of interstate affairs”. “The 


taxes imposed are levied only on that 
Portion of the taxpayer’s net income 
which arises from its activities within 





the taxing State”, the Court went on. 
“These activities sufficient 
‘nexus between such a tax and trans- 


form a 


actions within a state for which the 
tax is an exaction’.” 

Mr. Justice HARLAN wrote a concur- 
ring opinion directed specifically at the 
dissenting opinions of Mr, Justice 
FRANKFURTER and Mr. Justice WuIT- 
TAKER. Justice HARLAN declared that 
he could not read the pertinent cases 
as the dissenters did. He viewed the 
taxes in question as part of general 
schemes of state income taxation. “The 
taxing statutes are not sought to be 
applied to portions of the net income 
of Northwestern and Stockham because 
of the source of that income— interstate 
despite that 
source”, he said. “The thrust of these 
statutes is not hostile discrimination 


commerce—but rather 


against interstate commerce, but rather 
a seeking of some compensation for 
facilities and benefits afforded by the 
taxing States to income-producing ac- 
tivities therein. . .” 

Mr. Justice FRANKFURTER’s dissent- 
ing opinion held that the Court was 
“breaking new ground” and that no 
previous case had upheld the taxing 
power of a state when applied to cor- 
porations engaged in interstate com- 
merce where there was a total absence 
of activities pursued in the state that 
could be severed from interstate com- 
merce. The cases raised far-reaching 
problems of federal-state fiscal policy, 
the dissent went on, problems that the 
Court was poorly equipped to handle 
and that should be left the Congress. 

The dissent of Mr. Justice Wuir- 
TAKER was joined in by Mr. Justice 
FRANKFURTER and Mr. Justice 
Stewart. This dissent argued that the 
Court in fact appeared to be resting its 
decision upon a theory that there was 
intrastate as well as interstate com- 
merce involved, while the courts below 
had found expressly that the commerce 
was exclusively interstate. “Direct tax- 
ation of ‘exclusively interstate com- 
merce’ is a substantial regulation of it 
and, therefore, in the absence of con- 
gressional consent, the States may not 
directly tax it”, the opinion argued. 
“This Court has so held every time the 
question has been presented here until 
today.” 

The cases were argued by Joseph A. 
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Maun for appellant in No. 12, Perry 
Voldness for appellee in No. 12, Ben F. 
Johnson for petitioner in No. 33 and 
John Izard, Jr., for respondent in 


No. 33. 


Commerce... 
state taxation 

Railway Express Agency, Inc. Vv. 
Virginia, 358 U. S. 434, 3 L. ed. 2d 
450, 79 S. Ct. 411, 27 U. S. Law Week 
4136. (No. 38, decided February 24, 
1959.) On appeal from the Supreme 
Court of Appeals of Virginia. Affirmed. 

This case was the second round of 
Virginia’s legal battle to levy a tax 
against the Railway Express Agency. 
In 1954, the Supreme Court struck 
down a state assessment on the appel- 
lant’s privilege of doing business in 
Virginia, holding that the statute vio- 
lated the commerce clause. The state 
fared better here with a new statute, 
the Court holding, over the dissent of 
two Justices and the expressed reser- 
vations of two others, that the state’s 
“franchise tax”, measured by gross 
receipts from operations within the 
state, was constitutional. 

The appellant attacked the tax on 
the ground that it violated the com- 
merce clause, like the former privilege 
tax, or at any rate that the amount of 
the tax was calculated in such .a way 
as to deprive it of property without 
due process of law. The validity of the 
tax had been upheld. by Virginia’s 
highest court. 

Mr. Justice CLARK delivered the 
opinion of the Supreme Court affirm- 
ing. The tax in question was levied 
upon appellant’s intangible property 
and “in lieu of taxes upon all of its 
other intangible property and... roll- 
ing stock”. The tax was measured on 
appellant’s gross receipts, fairly appor- 
tioned, and was laid only upon receipts 
“derived from the transportation with- 
in this State of express transported 
through, into or out of this State”. The 
tax had been construed by the state as 
one upon the appellant’s tangible prop- 
erty and “going concern” value, the 
Court noted. The Court conceded that 
a tax measured by gross receipts might 
not be the best measure of “going con- 
cern” value, but said that it was too 
late to question the constitutionality of 
such a tax. 
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The appellant had failed to file in- 
formation as to its gross receipts, the 
Court went on, examining the due 
process argument, and thus the state 
had an “almost insurmountable” bur- 
den in trying to ascertain them. There- 
fore, the Court declared, “it is neces- 
sary that appellant make an affirmative 
showing that the...method used by 
Virginia is so palpably unreasonable 
that it violated due process. This it has 
failed to do.” The Court also dismissed 
the argument that the tax in question, 
some $139,739.66, was no just equiva- 
lent of the taxes “in lieu of which” it 
was levied and therefore could not be 
sustained as due process. The state had 
the power, the Court answered, to tax 
the “going concern” value of all of 
appellant’s property in Virginia. 

Mr. Justice FRANKFURTER concurred 
in the result. 


Mr. Justice HARLAN noted that he 
shared Mr. Justice BRENNAN’s reserva- 
tions as to the propriety of considering 
the tax as a property tax, but he was 
unable to distinguish this “in lieu” 
tax from similar levies that had been 
upheld in a long line of cases. 


Mr. Justice BRENNAN joined in the 
Court’s opinion and judgment, but 
wrote a concurring opinion question- 
ing whether the tax could be a property 
tax. The $139,739.66 tax was imposed 
“in lieu of” other taxes imposed on 
other kinds of business, he said. But 
these other taxes aggregated only 
$7,235.76. Justice BRENNAN said that 
he would have preferred to view the 
tax as a levy on gross receipts fairly 
apportionable to the taxing state. 


Mr. Justice WHITTAKER wrote a dis- 
senting opinion in which Mr. Justice 
STEWART joined. As the dissent saw 
the case, the issue was Virginia’s con- 
tention that it could tax the percentage 
attributable to the Virginia business of 
the value of Railway Express’s national 
good will and of its exclusive express 
carriage contract with the railroads. 
As the dissent saw it, the good will 
inhered exclusively in interstate busi- 


ness, and hence was beyond Virginia’s 
taxing power. 

The case was argued by Thomas B. 
Gay for appellant and by Frederick T. 
Gray for appellee. 


Constitutional law... 
equal protection 

Allied Stores of Ohio, Inc. Vv. 
Bowers, 358 U. S. 522, 3 L. ed. 2d 
480, 79 S. Ct. 437, 27 U. S. Law Week 
4110. (No. 10, decided February 24, 
1959.) On appeal from the Supreme 
Court of Ohio. Affirmed. 

This case presented the novel situa- 
tion in which a resident of Ohio con- 
tended that it was denied equal pro- 
tection of the laws because it was 
subject to a state tax while certain 
classes of non-residents were specifical- 
ly exempted. The Court held that the 
tax was valid. 

The tax in question was an ad 
valorem tax on personal property, the 
statute in question containing a “pro- 


_viso” that “merchandise or agricultural 


products belonging to a nonresident 
...if held in a storage warehouse for 
storage only” within the state were 
exempt from the tax. The appellant, an 
Ohio corporation, maintained four 
warehouses where it stored merchan- 
dise for sale in its retail stores. When 
the Tax Commissioner of Ohio sought 
to assess the ad valorem tax on the 
material in the appellant’s warehouses, 
appellant petitioned the state Board of 
Tax Appeals for a redetermination, 
arguing that its property was “merchan- 
dise... held in a storage warehouse 
for storage only” and that taxing resi- 
dents, but exempting non-residents 
from taxation, on such merchandise 
was a denial of equal protection. The 
Board upheld the tax and ultimately 
the case went to the state supreme 
court, which held that appellant lacked 
standing to raise the constitutional 
question and affirmed a denial of relief. 

Mr. Justice WHITTAKER delivered 
the opinion of the Court. The Ohio 
court had reasoned that, if the proviso 
were invalid, the result would be that 
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it should be stricken from the statute. 
This would leave the appellant stil] 
subject to the tax. The Ohio court did 
not strike the proviso, however, and 
the Supreme Court held that the appel- 
lant had standing to sue, saying that 
as long as the proviso was part of the 
statute, it was immaterial that the ap- 
pellant’s claim would necessarily fall 
if the proviso were stricken. 

On the merits, the Court said that 
the equal protection clause “imposes 
no iron rule of equality, prohibiting 
the flexibility and variety that are 
appropriate to reasonable schemes of 
state taxation”. The rule was, the Court 
went on, that “The state must proceed 
upon a rational basis and may not 
resort to a classification that is pal- 
pably arbitrary . . . the classification 
‘must rest upon some ground of differ- 
ence having a fair and substantial re- 
lation to the object of the legislation’ ” 


The Court could not find that the 
Ohio statute in question was “invidious 
or palpably arbitrary”. The state legis- 
lature may have wanted to encourage 
the construction or operation of ware- 
houses by non-residents, the Court 
reasoned, or it may have intended to 
stimulate the market for merchandise 
and agricultural products by enabling 
non-residents to purchase and _ hold 
them in the state for storage only. 

Mr. Justice STEWART took no part 
in the consideration or decision of the 
case. 

Mr. Justice BRENNAN wrote a concur- 
ring opinion in which Mr. Justice 
HARLAN joined. This opinion suggested 
that the equal protection clause was 
necessary to protect the federal nature 
of our government: a state may not 
discriminate in favor of its own resi- 
dents against the residents of other 
states. But in this case, the state was 
favoring residents of other states, and 
therefore there was no state action 
“disruptive of the federal pattern”. 

The case was argued by Carlton S. 
Dargusch, Sr., for appellant and by 
William Saxbe and John M. Tobin for 


appellee. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Federal Courts... 
manufactured jurisdiction 

The Court of Appeals for the Third 
Circuit has found nothing wrong with 
the shifting of a Pennsylvania personal 
representative from resident to non- 
resident for the sole purpose of creating 
the necessary diversity of citizenship to 
file a wrongful-death suit in a federal 
court. 

The first administrator was the de- 
cedent’s mother, a resident of Pennsyl- 
vania. About ten months after her ap- 
pointment she secured leave from the 
probate court to resign, as the petition 
frankly said, “in order that letters of 
administration may be granted to a 
non-resident for the purpose” of bring- 
ing the death suit in a federal court. 
When the suit was commenced, the 
defendant moved to dismiss it under 28 
U.S.C.A. §1359, which bars jurisdic- 
tion where “any party, by assignment 
or otherwise, has been improperly or 
collusively made or joined to invoke 
the jurisdiction . . .” of a federal dis- 
trict court. 

The Third Circuit felt that it was 
bound by Supreme Court decisions 
which it read as approving the admin- 
istrator shift. It took the statute apart, 
examined the words “collusion” and 
“improper” and concluded they im- 
puted more base conduct than present 
in this case. “Certainly to make use of 
state law to obtain diversity jurisdic- 
tion even though the object may be a 
high verdict in a federal court is not 
collusive within the ordinary meaning 
of that term”, the Court declared. 
Then, using one of the words itself, the 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 











Court concluded: “If what we deem 
the law is to be changed we think that 
it would be improper for that change to 
emanate from this court.” 


(Corabi v. Auto Racing, Inc., United 
States Court of Appeals, Third Circuit, 
February 26, 1959, Biggs, J.) 


Federal Taxation... 
jeopardy assessments 

Although importuned to hold that a 
capricious and arbitrary jeopardy as- 
sessment may be enjoined, the Court 
of Appeals for the Seventh Circuit has 
stuck to the 1932 rule of Miller v. 
Standard Nut Margarine Company, 
284 U.S. 498, that a suit to restrain 
the collection of a tax will lie only if it 
is alleged that the tax is illegal and 
special and extraordinary circum- 
stances exist to bring the case within 
some acknowledged head of equity 
jurisdiction. 

Because there was no allegation of 
illegality in the present case, the Court 
reversed the district court’s grant of an 
injunction, which had been entered 
after the Government refused to com- 
ply with the taxpayer’s request under 
Rule 34 of the Federal Rules of Civil 
Procedure to produce documents, re- 
ports and memoranda relating to the 
assessment against it. The Court noted 
that $7421 of the Internal Revenue 
Code of 1954 provides that (with cer- 
tain exceptions) “no suit for the pur- 
pose of restraining the assessment or 
collection of any tax shall be main- 
tained in any court”. It said that to 
avoid the bar of that statute, the tax 
must be alleged to be illegal and special 
circumstances must exist. 

The taxpayer argued that the capri- 
ciousness and arbitrariness of the as- 
sessment, which it charged was put at a 
“fantastic and insupportable figure” to 
create the appearance of jeopardy, was 
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enough to make the assessment void. 


(Homan Manufacturing Company, Inc. 
v. Long, United States Court of Appeals, 
Seventh Circuit, February 17, 1959, 
Schnackenberg, J.) 


Labor Law... 
organizational picketing 

Appellate courts in two states—Ohio 
and Illinois—have affirmed that state 
courts are without jurisdiction to en- 
join organizational picketing unless it 
is mass picketing or is violent. Both 
the Supreme Court of Ohio (with three 
judges dissenting) and the Appellate 
Court of Illinois for the Third District 
have ruled that federal pre-emption of 
the labor relations field precluded 
lower courts from barring the picketing 
by injunction. 

The Ohio Court observed that de- 
cisions of the United States Supreme 
Court established that organizational 
picketing is either protected activity or 
an unfair labor practice under the Na- 
tional Labor Relations Act and as 
either it is within the exclusive juris- 
diction of the National Labor Relations 
Board. And it makes no difference, the 
Court said (citing the Supreme Court 
in Hotel Employees Union v. Sax En- 
terprises, Inc., 79 S. Ct. 273), that the 
Board refuses to take jurisdiction of 
organizational picketing cases. 

The lower Ohio court had issued an 
injunction banning all picketing. The 
Supreme Court approved only that part 
of the injunction proscribing mass 
picketing and demonstrations or picket- 
ing that would prevent ingress and 
egress of the premises. 

The victim of the picketing was a 
clothing manufacturer that maintains 
a chain of its own retail stores. The 
picketing, although for the purpose of 
inducing the manufacturing workers to 
join the union, was carried on at retail 
stores in forty-six cities. Because of 
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this, the three dissenters termed the 
activity “stranger picketing” and said 
that there was no support for a finding 
that it was an unfair labor practice 
that would place the case exclusively 
within the jurisdiction of NLRB. The 
dissenters stated the purpose of the 
picketing was to require the manufac- 
turer to place the union label in its 
clothing and that this could have been 
accomplished without regard to a 
union-security clause in a contract. 

The majority of the Court concluded 
by saying: 


. where, as here, an employer and 
his employees are perfectly satisfied 
with existing working conditions and 
desire no relations with any labor 
union, why should they have to submit 
to harassment and persecution in Ohio 
by outsiders insisting on unwanted 
unionization and be precluded from 
resorting to Ohio courts for relief? ... 
| T |he answer is found in the decisions 
of the United States Supreme Court 
... if we are wrong in our conclusion, 
the Supreme Court of the United 
States, as our superior in a matter of 
this kind, may be afforded the oppor- 
tunity of telling us so. 


(Richman Brothers Company v. Amal- 
gamated Clothing Workers of America, 
Supreme Court of Ohio, March 4, 1959, 
Zimmerman, J., 168 Ohio St. 560.) 


In the Illinois case the picketing was 
conducted by Teamster and Machinist 
locals against a small-town automobile 
and farm equipment dealer to induce 
its twelve employees to join the union. 
Emphasizing that the picketing was 
peaceful and not en masse, the Appel- 
late Court remarked that the rule was 
firmly established that federal pre- 
emption bars a state from enjoining 
peaceful picketing which affects inter- 
state commerce. 

The Illinois Court also referred to 
Sax Enterprises and pointed out that it 
made no difference whether NLRB 
“would decline or has declined to exer- 
cise jurisdiction”. The Court con- 
cluded: “In short—whether picketing 
is considered recognitional or organiza- 
tionab, whether the activities of a union 
are condemned by the federal statute 
as an unfair labor practice or by it 
protected as permissible conduct—state 
courts may not exercise jurisdiction.” 


(Jersey County Motor Company, Inc. 
v. Local Union No. 525, International 


Brotherhood of Teamsters, etc., Appellate 
Court of Illinois, Third District, March 3, 
1959, Roeth, J.) 


Landlord and Tenant... 
exclusive right 

An intermediate Florida appellate 
court has taken a crack at a dispute 
between the Fontainebleau Hotel in 
Miami Beach and its house doctor, the 
resolution of which by the trial court 
was satisfactory to neither party. 

The controversy arose over the lease 
between the hotel and the physician. 
This provided, among other things, 
that the doctor would use the leased 
premises for the practice of medicine 
and that the hotel would refer its 
workmen’s compensation cases and 
guests to him. The hotel, claiming the 
doctor-lessee failed to give its guests 
and employees proper attention, in- 
stalled another physician in the hotel 
and started making references to him. 
The first doctor sued for injunctive 
relief and damages. 

» The reviewing Court agreed with the 
trial court that the lease did not grant 
the plaintiff an exclusive right to be 
the only doctor with offices on the hotel 
premises. A restrictive covenant as to 
property retained by a lessor must be 
evidenced by a clearly expressed inten- 
tion that was absent in this lease, the 
Court concluded. It ruled, however, 
that the hotel had breached the lease by 
making referrals to the new doctor and 
that because a purely legal remedy 
would be inadequate under the cir- 
cumstances an injunction enjoining the 
referrals was proper. The Court also 
agreed that the doctor-lessee was en- 
titled to compensatory damages arising 
from the referrals, but it declined to go 
along with the lower court’s decision 
that he also should have punitive dam- 
ages and that the hotel could not post a 
sign as to the second doctor’s location 
at the hotel. 


(Fontainebleau Hotel Corporation v. 
Kaplan, District Court of Appeal of 
Florida, Third District, January 22, 1959, 
rehearing denied February 13, 1959, 
Horton, J., 108 So. 2d 503.) 


Negligence... 
contractor’s liability 
Reversing itself on rehearing, the 
Supreme Court of Florida has held that 
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a plumbing contractor who installed a 
wash basin in a motel may be liable 
for injuries resulting from a fall of the 
fixture thirteen months after installa- 
tion. The Court has reversed the trial 
court’s grant of a directed verdict to 
the contractor, but at the same time 
has affirmed a directed verdict for the 
motel operator, who was charged with 
negligence for failure to maintain the 
premises in a safe condition. 


In its first disposition of the case the 
Court also had affirmed the directed 
verdict for the contractor, on the basis 
of the rule that contractors are not 
liable to third persons after the work 
is completed and accepted by the 
owner. The Court conceded that there 
was an apparent exception to this rule 
when the contractor’s installation or 
work creates an inherently dangerous 
condition, but it concluded that the 
installation of a wash basin did not 
raise such a situation. 


But on rehearing granted the Court 
ruled that the exception was not so 
narrow. It decided that the rule, being 
based on acceptance of the contractor’s 
work by the owner and the latter’s 
assumption of responsibility, could not 
apply where the condition created by 
the contractor is not discoverable by 
inspection. The Court pointed out that 
the wash basin apparently fell because 
it was defectively attached to the wall 
bracket, and it assumed that this was 
not discoverable or discovered by the 
motel operator on inspection. The lia- 
bility of the contractor is terminated 
by acceptance of the owner, the Court 
continued, “only so far as the acceptor 
is to assume responsibility”. 


“Where, as in the instant case.” the 
Court declared, “the owner cannot be 
held to have assumed the risk of a 
particular defect or danger, then there 
is no intervening fault to sever the 
casual relation between the contractor's 
negligence and the injury, and he 
should be answerable to the same ex- 
tent as for any negligent act which 
involves an unreasonable risk to third 
parties.” 


The rehearing opinion also disa- 
greed with the former decision’s reli- 
ance on the privity doctrine as a sup- 
port for the rule that a contractor is 
not liable to third parties who have no 
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contractural relationship with him for 
negligence in construction. The Court 
declared that to impose liability in this 
case would not in turn impose a “duty 
to the whole world... limited only by 
the doctrine of foreseeability and or- 
dinary principles of tort law”. 

The Court’s original decision was 
four-to-one. The opinion on rehearing 
was written by the dissenter on the first 
opinion, and adhered to by four other 
justices. Two, including the writer of 
the first opinion, dissented on the 
second. 


(Slavin v. Kay, Supreme Court of 
Florida, April 16, 1958, on rehearing 
January 21, 1959, Thomas, J. and Drew, 
J., 108 So. 2d 462.) 


Taxation... 
strike benefits 

Strike benefits received by a non- 
member from a union are gifts and not 
taxable income, the Court of Appeals 
for the Seventh Circuit has decided. By 
so doing the Court has reversed the de- 
cision of the District Court, 158 F. 
Supp. 865 (44 A.B.A.J. 783; August, 
1958), which in turn had set aside the 
jury’s verdict. 

The Court emphasized that the pay- 
ments were based on need and were 
paid to union and non-union strikers 
alike. It likened them to indigent aid 
and pointed out that the Commissioner 
has not taxed disaster victims on the 
receipt of relief from the Red Cross, 
nor rehabilitation payments by a large 
employer to tornado sufferers. 

The Court could see no reality in the 
contention that the benefits should be 
taxable because the Union exacted con- 
tinued participation in the strike as a 
consideration for continued payments. 
Comparing the $17 a week strike bene- 
fit to the taxpayer’s $166 a week wages, 
the Court declared: “The benefits were 
given because he and his family were 
in need after he ceased working. Such 
payments were consistent only with 
charity. We hold they were gifts and 
not taxable.” 

One dissenting judge said he could 
hot escape the conclusion that although 
the benefits were based on need and 
paid alike to union members and non- 
members, they were paid only while 
the recipients stayed on strike and took 
no other job. Thus, he said, since com- 


pensation for refraining from labor is 
taxable income the case presented a 
question of law for the trial judge to 
decide, and not a question of fact for 
the jury. 


(Kaiser v. U. S., United States Court 
of Appeals, Seventh Circuit, December 
22, 1958, Duffy, J.) 


Theaters and Shows... 
right to eject 

A man who is persona non grata at 
Monmouth Park race course has failed 
in an attempt to get the New Jersey 
courts to enjoin the track for excluding 
him. The Supreme Court of New Jersey 
has held that he is not entitled to ad- 
mission on the theory either that the 
track is a sort of public utility or that 
his expulsion violated the state’s civil 
rights act. 

The defendant’s troubles with Mon- 
mouth Park began in 1955. On three 
occasions that summer he was asked to 
and did leave the track. The fourth 
time he demurred, was arrested as a 
disorderly person, but was later acquit- 
ted. In 1956 he filed a malicious prose- 
cution suit on that incident. Again in 
the summer of 1957 he went a couple 
of times to the track. The second time 
he was charged with being a trespasser. 
This did it; he filed a suit for injunc- 
tive relief against further exclusion and 
expulsion. 

The race track contended that it had 
an absolute right under common law to 
exclude and expel the plaintiff—or any- 
one else, for that matter. The plaintiff 
did not dispute that this was the com- 
mon-law rule, but he argued that it 
was not available to the track, because 
through being licensed by the state it 
had secured “the advantage of a state 
monopoly” and should therefore not 
have the common-law right to exclude 
without a reasonable cause. 

The Court agreed with the race 
track. It said that tracks had invari- 
ably been given the same right as 
theaters to exclude patrons without 
cause and that a grant from the state to 
conduct a racing program and pari- 
mutuel betting did not alter the rule. 

Also rejected by the Court was the 
plaintiff's alternative contention that 
the track’s action violated the civil 
rights act, which has in New Jersey 
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been consolidated and extended over 
the years to cover discriminations in 
places of public accommodation and 
amusement based on race, creed, color, 
national origin or ancestry. The Court 
said that this statute did not abrogate 
the common-law right to exclude for 
other reasons. The plaintiff admitted 
that officials of Monmouth Park had 
told him that he was not wanted there 
because he was “an undesirable, and 
that his general record and reputation 
warrant[ed] his exclusion”. It was 
clear, the Court concluded, that the 
civil rights act did not apply where the 
discrimination was not based on a 
ground stated in the statute. 


(Garifine v. Monmouth Park Jockey 
Club, Supreme Court of New Jersey, 
January 19, 1959, Jacobs, J., 148 A. 
2d 1.) 


Trial Practice ... 
surprise instructions 

A Louisiana television advertising 
salesman who claimed that a disastrous 
psychic transformation came over him 
as a result of observing the havoc 
caused by a runaway truck has been 
unable to persuade the Court of Appeals 
for the Fifth Circuit that he ought to 
have a new trial. The basis of the 
appeal was that the trial judge, with- 
out warning the plaintiff, used three 
interrogatories as a form of verdict 
rather than using a general verdict. 

The claim for damage was this: the 
plaintiff was a bystander when a truck 
swerved from a highway to avoid hit- 
ting a school bus, struck some gasoline 
pumps and caused fire and widespread 
destruction. The plaintiff was not in- 
jured physically, but he contended 
that—but, let the Court tell it: 


. . . What happened to him, he says, 
was that on seeing this holocaust and 
the need for someone to rush in to help 
rescue victims, he suddenly became 
overwhelmed by fear and realized for 
the first time in his life that he was not 
the omnipotent, fearless man _ his 
psyche had envisioned him to be. His 
post-accident awareness that this event 
had destroyed his self-deceptive image 
of himself precipitated great emotional 
and psychic tensions manifesting them- 
selves as psychosomatic headaches, 
pain in legs and neck, a loss of general 
interest, a disposition to withdraw from 
society and family contacts, and the 
like. 
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The plaintiff's damage picture was 
somewhat compromised, however, by 
the fact that after this event his income 
doubled, he made $25,000 in a real 
estate trade and he moved into a new 
$40,000 home. The jury returned a 
verdict for the direct-action insurer 
defendant. 

As to the plaintiffs principal point 
on appeal—that he was taken by sur- 
prise by the form of verdict—the Fifth 
Circuit agreed that under Rule 51 of 
the Federal Rules of Civil Procedure 
counsel are entitled to know in ad- 
vance of summation whether the trial 
judge proposes to use a general verdict 
or a special-issue verdict. But this rule, 
the Court said, goes to the assurance of 
a trial of substantial fairness, and in 
examining the record, it found that 
plaintiff's counsel made his final argu- 
ment in apparent complete awareness 
of the contents of the verdict form sub- 
sequently used. The Court therefore 
concluded that he was not as surprised 
as he later claimed. 


The Judge Advocate 
General’s School 
(Continued from page 466) 


annual cumulative pocket part to the 
Manual for Courts-Martial. This pocket 
part is keyed to each paragraph of the 
Manual and is used by the Army in 
keeping the Manual up to date. This 
department also publishes The Military 
Law Review, a pamphlet designed as 
a medium for the military lawyer, 
Active and Reserve, to share the prod- 
uct of his research and experience with 
his fellow lawyers. 

Among the other publications pre- 
pared by the department are pamphlets 
used by law officers in preparing their 
instructions to the court, pamphlets 
used by trial counsel and defense coun- 
sel in the performance of their duties, 
and pamphlets prepared especially for 
commanding officers to aid them in the 
execution of their responsibilities as 
convening authorities for courts mar- 
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(Clegg v. Hardware Mutual Casualty 
Company, United States Court of Ap- 
peals, Fifth Circuit, February 25, 1959, 
Brown, J.) 


Workmen’s Compensation... 
employee treatment 

The Supreme Court of South Caro- 
lina has ruled that the death of a state 
hospital employee resulting from a 
penicillin shot given him by a fellow- 
employee is compensable under the 
state’s workmen’s compensation law. 


The medication was administered by 
an employee who had received some 
medical training at the hospital, but 
who was not a nurse. She had access 
to the penicillin, but she was not au- 
thorized to give shots except when 
directed to do so by a physician, al- 
though the evidence indicated that she 
did so to fellow employees. In fact, 
the commission had found that em- 
ployee medication by fellow-employees 
was common. The decedent died of an 
“acute anaphylactic shock caused by 


tial. In addition, six full-length train- 
ing films have been prepared under the 
supervision of the department. 

Because of the shortage in the Army 
of qualified court reporters, a six-week 
course in court reporting has also been 
established. In this course, enlisted 
personnel are taught the use of the 
Stenomask and recording machine for 
the purpose of recording verbatim the 
proceedings of courts martial and board 
proceedings. More than 150 qualified 
court reporters have been graduated 
from this course since its inception in 
January, 1955. 

To ensure that the high standards of 
the School are maintained and to assist 
in the determination of areas requiring 
improvement, an annual inspection is 
made by the Board of Visitors. The 
Board, composed of five senior reserve 
officers who are leading practitioners 
and legal educators,* inspects the op- 
erations of the School, interviews the 
students, and sums up its findings, with 








procaine penicillin” which he had re- 
quested because he had a sore throat 
and which was administered while he 
was on duty. 


The Court had little trouble deciding 
that the death was caused by an ac- 
cident and arose in the course of em- 
ployment, but it found the question of 
whether the death grew out of the 
employment a close one. “[W]e think 
the evidence reasonably warrants an 
inference that it did”, the Court con- 
cluded. In reaching this result it re- 
lied on a finding of the commission 
that the employee had sought the shot 
not only to relieve himself but also “to 
ward off any possibility of passing the 
infection on to the patients”. The Court 
noted the conflict in American author- 
ity on the question, and it warned that 
its decision should be confined to the 
facts of the particular case. 


(Portee v. South Carolina State Hospi- 
tal, Supreme Court of South Carolina, 
January 14, 1959, Oxner, J., 106 S.E. 2d 
670.) 


criticisms and recommendations, in a 
report submitted at the end of its 
inspection. 

Evidence of the fact that an essential 
function is being performed is found 
in the Hoover Commission report on 
legal services within the Government, 
which not only recognized the need for 
such a school but recommended that 
it be expanded to include the other 
military services. The Department of 
Defense concurred in this recommen- 
dation and urged that the scope of in- 
struction be broadened to include all 
fields of military law. Final steps to 
fully implement these recommenda- 
tions have not as yet been taken but, 
as has been previously noted, the be- 
ginnings of an interservice facility are 
already present. 





3. Present Board of Visitors: Birney M. Van 
Benschoten, International Law Counsel, Cali- 
fornia-Texas Corporation; John Ritchie III, 
Dean and Professor of Law, Northwestern Uni- 
versity Law School; Shelden D. Elliott, Profes- 
sor of Law, New York University School of 
Law; Alexander Pirnie, Utica, New York; 
Robert S. Pasley, Associate Professor and Direc- 
tor of Admissions, Cornell Law School 
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In a previous issue, two legal research projects in the field of atomic 
energy were described. The following discussion by Senator Anderson, 
which is a portion of an address delivered by him at the recent Upper Ohio 
Valley Regional Meeting of the American Bar Association, illustrates the 
problems in this area as viewed by a legislator. Senator Anderson is chair- 
man of the Joint Congressional Committee on Atomic Energy. 





Lawyers, Legislators and the Atom 
by Clinton P. Anderson 
United States Senator from New Mexico 


Atomic Energy and State and 
Local Governments 


It has been pointed out many times 
that the atomic energy industry “grew 
upside down”. Most industries begin 
on the local level and come under fed- 
eral regulation only when they begin 
to spread across state lines and affect 
interstate commerce. The atomic en- 
ergy industry, on the other hand, was 
created during the war under condi- 
tions of secrecy and was nurtured and 
developed by the Federal Government. 
Now it is becoming more a part of our 
peace-time economy, and local and 
state governments—traditionally the 
protectors of the health and safety of 
their citizens—are becoming involved. 

The Federal Atomic Energy Act pro- 
vides a comprehensive framework for 
federal development and regulation but 
is silent as to the role of the states in 
regulating the atom. 

Indeed, at the present time there is 
considerable uncertainty, from the le- 
gal point of view, as to how far the 
states can go in regulating: atomic en- 
ergy within their boundaries. My law- 
yer friends tell me that there are two 
lines of cases, in other areas, on the 
question whether the Federal Govern- 
ment has “pre-empted the field”. 

You lawyers can discuss California 
Vv. Zook, 336 U. S. 725, and Pennsyl- 
vania Vv. Nelson, 350 U. S. 497. To me 
the general question seems to be: Are 
the provisions of the Federal Atomic 
Energy Act “so pervasive that it pre- 
empts the field” of regulating the 
atom ? 


Faced with this dilemma, the states 


have to date moved cautiously, but the 
legal uncertainty still remains. 

Ten states have adopted laws simi- 
lar to the so-called Atomic Energy 
Co-ordination Act, a model bill rec- 
ommended by the Council of State 
Governments. This act establishes an 
atomic energy co-ordinator as adviser 
to the governor and directs all state 
departments to examine their laws and 
regulations to determine whether they 
need overhauling to cope with the 
atom. This appears to me to be a sound 
and logical first step for a state ap- 
proaching its new atomic responsibil- 
ities. 

Seven states (California, Connecti- 
cut, Massachusetts, Michigan, New 
York, Pennsylvania and Texas) have 
gone farther and adopted so-called 
comprehensive regulation 
codes. These regulations set forth max- 
imum permissible doses of radiation, 
and so forth, and generally parallel the 
AEC or federal regulations. 

Minnesota recently adopted regula- 
tions which raise the direct legal or 
constitutional question. The Minnesota 
regulations require that before some- 
one constructs a reactor in that state, 
he must submit the plans of the reactor 
to the state health officer for examina- 
tion. The state health officer may re- 
quire additional plans and information 
and may delay commencement of con- 
struction of the reactor. In addition, 
the regulations provide that the state 
health officer must give his express 
approval before the reactor can begin 
to operate on its nuclear fuel. 

Could a reactor builder who has 
already obtained a license from the 


radiation 








Federal AEC after a lengthy procedure 
ignore the Minnesota health officer? 
Could he say: “I have my federal li- 
cense, and | believe your regulations 
requiring me also to obtain a state 
license are invalid, and therefore I 
intend to build my reactor without re- 
gard to your regulations.” What if the 
reactor will be federally owned as at 
Elk River, but operated by a co-oper- 
ative like the Elk River Co-op with the 
conventional facilities owned by the 
co-op? 

A further question arises if, as in 
the case of the Northern States Power 
Company, an atomic power plant is 
built in South Dakota just across the 
river from Minnesota, where the pre- 
vailing winds blow toward Minnesota 
and particularly Minneapolis and St. 
Paul. What can Minnesota do about a 
reactor in South Dakota that might 
shower a little “fallout” on Minnesota? 


How would you, as a lawyer, advise 
the utility on these matters? 


Now I, myself, doubt that any re- 
actor builder would take the attitude of 
ignoring his own state government or 
an adjoining one, but the legal and 
policy questions are still unsettled. 
Thus there are increasing demands that 
the Joint Committee and the Congress 
examine these questions and “spell out” 
in the Federal Act just how far the 
Federal Government authority goes, 
and just how far the state and local 
governments can go in regulating the 
atom. 


The committee has therefore sched- 
uled hearings in May of this year on 
federal-state co-operation in the atomic 
energy field. Perhaps the subject can 
be broken down into types of activities. 
For example, one might apply different 
criteria to the activities of reactor li- 
censing, waste disposal, and transporta- 
tion, on the one hand, and isotopes 
and site selection on the other. In some 
of these areas perhaps the Federal 
Government should obtain exclusive 
jurisdiction. In others perhaps the 
responsibility can be transferred to the 
states. In still others perhaps concur- 
rent responsibility would be the best 
solution. 

These “jurisdictions” are lawyers’ 
terms. To a layman, the questions could 
be stated from the federal standpoint 
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as: Should the Federal Government 
hang on to its powers, or should it let 
loose of them, or should it store some 
of the “powers” in the ice box for later 
definitive consideration ? 


But I would urge you, as lawyers, to 
find out what type of atomic energy 
laws and regulations your state or local 
government has adopted or hopes to 
adopt, and help us evaluate the proper 
division of responsibilities. I think all 
of us agree that harmonious and non- 
conflicting regulations are desired at 
all levels of government—federal, state 
and local. The dual goals are to protect 
the health and safety of the public, and 
at the same time to develop this new 
source of energy without subjecting it 
to unduly burdensome regulations. 


Employee Radiation Safety 
and Workmen’s Compensation 
A very interesting series of hearings 
began today before our Subcommittee 
on Research and development and will 
continue for two more days this week 
and three days next week. These hear- 
ings are on employee radiation safety 
and workmen’s compensation laws, and 
we are scheduled to receive testimony 
from scientists, medical experts and 
lawyers. It is interesting, in fact, how 
closely interrelated each of these pro- 
fessions is in the atomic energy field. 


From the legal point of view, I might 
mention that practically everyone 
agrees that state workmen’s compensa- 
tion acts are, at the present time, quite 
inadequate, insofar as radiation in- 
juries are concerned. Many of them do 
not recognize radiation injuries as an 
occupational hazard and almost all of 
them have inadequate statutes of limi- 
tations. In many cases radiation in- 
juries do not become evident until 
many years after the employee or the 
individual was first exposed. 


In my opinion, there is an urgent 
need for each state government to ex- 
amine its 


workmen’s compensation 
laws and bring them up to date to 
accord with the facts of life in this, the 
Atomic Age. In addition, each state 
government should also consider the 
feasibility of adopting the Atomic En- 
ergy Co-ordination Act recommended 
by the Council of State Governments. 


Liability and Tort Problems— 
Indemnity and Insurance 


I have already mentioned an atomic 
energy legal problem, which is an old 
friend and a favorite “brain twister” 
for lawyers: that of tort and liability 
problems in the event of a reactor ac- 
cident. The Joint Committee has grap- 
pled with this problem for a number 
of years. We have received testimony 
to the effect that the probabilities of a 
reactor accident are very remote, but 
that the liability claims could exceed $5 
billion in property damage alone if 
such an accident should occur. (What 
a field for the lawyer of tomorrow!) 
The damages would not be caused by 
an explosion, as in the case of an 
atomic bomb, but through the release 
of radioactive materials from the core 
of the reactor, much like fallout from a 
weapon, which would contaminate the 
countryside for miles around. 


The legal question of the liability of 
the reactor owner has not yet been 
tested in the courts. We cannot say 
with certainty yet whether a reactor 
operator will be held liable only for 
negligence, or whether he must assume 
absolute liability under the old English 
rule of Rylands v. Fletcher. No doubt 
the injured plaintiffs will argue that 
the reactor owner was operating a 
“dangerous instrumentality” and there- 
fore that he is absolutely liable for any 
damages incurred by a reactor acci- 
dent, even without proof of negligence 
on his part. 


In 1957, when Congress enacted the 
indemnity amendments to the Atomic 
Energy Act of 1954 (generally referred 
to as the Price-Anderson amendments) , 
it avoided—and wisely so in my opin- 
ion—these difficult questions of liabil- 
ity, but instead set up a governmental 
indemnity framework to make avail- 
able funds to protect the injured, re- 
gardless of whom the courts should 
find liable. The necessity for govern- 
mental action arose because of the pos- 
sibility of extensive damages, far ex- 
ceeding the amounts which private in- 
surance firms, even through pools, were 
able to offer. Under the Price-Anderson 
Act formula, an operator of a large 
nuclear power plant is required to ob- 
tain the maximum available private 
insurance, up to $50 or $60 million, 
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and above that amount the Government 
will provide an indemnity of $500 
million. The statute then provides a 
limitation of liability procedure and 
permits apportionment of claims above 
that amount. In the event a serious 
reactor accident went beyond the half 
billion limit, petition could also be 
made to Congress for special reim- 
bursement, as in the case of the Texas 
City disaster several years ago. 


The purposes of the Price-Anderson 
Indemnity Act were twofold; first, to 
protect the public by providing indem- 
nity funds; and second, to encourage 
private industry to design and build 
reactors without fear of possible huge 
liability claims which could bankrupt 
any reactor company. 


In 1958, after hearings, Congress 
amended the Price-Anderson Act in 
two respects. First, with respect to 
non-profit educational institutions, it 
was provided that AEC could waive 
the normal requirement of private in- 
surance coverage, in order that these 
institutions cou!d participate in the 
program. Secondly, the Act was ex- 
tended to cover nuclear liability claims 
arising out of the operations of the 
NS. Savannah, our first nuclear-pow- 
ered merchant ship, even in its opera- 
tions outside the continental limits of 
the United States. 


This brings me to a legal “brain 
twister” of international proportions. 
Many of our private industrial com- 
panies are manufacturing reactors, or 
reactor parts, for installation abroad, 
particularly in Western Europe under 
the. new Euratom program. Some of 
these manufacturers are worried about 
indemnity problems.: What happens if 
a reactor manufactured in the U.S.A. 
has an accident ten years later, for 
example, in Belgium, releasing radio- 
activity causing extensive damages in 
The Netherlands and France, as well as 
Belgium? No doubt many of the in- 
jured persons would be sorely tempted 
to seek to establish liability on the part 
of the American manufacturer, or even 
on the part of the U. S. Government 
which had furnished the nuclear fuel. 

Last year, in the Euratom Co-opera- 
tion Act of 1958, the Congress added a 
special Section 8 providing that the 
U. S. Government would assume no 





liability by virtue of its assistance in 
the Euratom program. At the present 
time, serious efforts are being made to 
encourage the European countries, or 
the Euratom six-nation community it- 
self, to enact some sort of an inter- 
national liability convention or treaty 


which would provide protection to sup- 
pliers, similar to the protection pro- 
vided by the Price-Anderson Act for 
suppliers of reactors constructed in this 
country. I am glad to report that some 
progress is being made in this direction, 
and that both the six-nation Euratom 
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The American Bar Association’s Sec- 
tion of Bar Activities has just an- 
nounced that the 1959 Award of Merit 
Competition is under way. Entry forms 
and rules for the competition may be 
obtained by writing Co-ordination 
Service, American Bar Association, 
1155 East 60th Street, Chicago 37, 
Illinois. All entries must be post- 
marked by June 30, 1959. 

The competition was established 

twenty-one years ago to pay special 

tribute to outstanding state and local 
bar associations. This year awards will 
be given in five divisions: 

(1) State bar associations with more 
than 2,000 members: 

(2) State bar associations with less 
than 2,000 members. 

(3) City and county bar associations 
with more than 800 members. 

(4) City and county bar associations 
with 100 to 800 members. 

(5) City and county bar associations 
with less than 100 members. 

All bar association officers are in- 
Vited to publicize the contributions of 
their association to both the legal pro- 

. fession and the public by entering the 
competition. Awards will be made dur- 
ing a special ceremony at the opening 
of the 82d Annual Meeting of the 

American Bar Association in Miami 

Beach, Florida, on August 24. 

‘decieiaiiaas: 

The Immigration and Nationality 
Committee of the Federal Bar Associa- 
tion is sponsoring a workshop at the 
Hotel Statler, Washington, D. C., on 
May 23. 

Anthony L., Montaquila, of the 


Board of Immigration Appeals, will be 
the moderator at the morning session 
on “Methods of Adjusting Status of 
Aliens”, and the speakers will be John 
M. Lehman, of the Immigration Serv- 
ice, and David Carliner, of Washing- 
ton, D. C. Jack Wasserman, of the 
District of Columbia Bar, and John T. 
White, of the Department of State, will 
speak on “Naturalization and Expatri- 
ation of United States Citizens”, with 
Lewis A. Carroll, Assistant United 
States Attorney, Washington, D. C., as 
the moderator. ; 

Following a luncheon, the subject of 
the “World Refugee Year” will be 
considered with Robert McCollum, of 
the Department of State, and Ugo 
Carusi, former Commissioner of Im- 
migration, as guest speakers, and 
Thomas J. Griffin, of the Board of 
Immigration Appeals, as moderator. 

A fee of $5 includes the luncheon 
and workshop participation. 

The Cleveland, Ohio, chapter of the 
Federal Bar Association is planning to 
conduct a one-day seminar on the 
Robinson-Patman Act. It will be held 
on Friday afternoon, May 8, in the 
Sheraton-Cleveland Hotel, beginning at 
1:30 P. M. 

The speakers will be: Sherman R. 
Hill, Director, Bureau of Investigation, 
Federal Trade Commission; George L. 
Derr, formerly with the Antitrust Divi- 
sion of the United States Department 
of Justice and now counsel with the 
General Motors Corporation; Allen C. 
Holmes, Cleveland, Ohio; and Vernon 
E. Taylor, Attorney in Charge, Cleve- 
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community, and the thirteen-nation 
OEEC organization have drafted con- 
ventions and agreements which should 
help resolve these difficult international 
indemnity questions which might arise 
out of the operations of nuclear re- 
actors. 


land Office, Federal Trade Commission. 

The registration fee will be $7, 
which will include refreshments. 

The State Bar of California plans to 
break ground this summer for its two 
office buildings: in San Francisco near 
the Civic Center at Franklin and Mc- 
Allister streets, and in Los Angeles on 
the south side of Third between Bixel 
and Boylston streets near the Union 
Oil Center. 

Graham L. Sterling, Jr., of Los An- 
geles, President of the State Bar, an- 
nounced that the architectural firms of 
Hertzka and Knowles and of Austin, 
Field and Fry, respectively, were pre- 
paring final plans for the buildings in 
San Francisco and Los Angeles. 

The cost of land and buildings in 
the twod cities is estimated at $900,000. 
Both buildings will be paid for by 
California lawyers over the next ten 
years through a temporary dues in- 
crease which the Legislature authorized 
last year. The State Bar arranged a 
ten-year loan through the California 
Bank of Los Angeles for interim fi- 
nancing. 

Federal judges from Illinois, Indi- 
ana and Wisconsin, and members of 
the Bar Association of the Seventh 
Federal. Circuit will meet for the cir- 
cuit’s annual conference at the Knicker- 
bocker Hotel, Chicago, May 6 and 7. 

Chief Judge F. Ryan Duffy of the 
United States Court of Appeals will 
preside at the conference. Business 
meetings will be conducted by District 
Judge William J. Campbell and Ken- 
neth F. Burgess, President of the 
Seventh Circuit Bar Association. 

A joint session will hear talks by 
United States Supreme Court Justice 
Tom C, Clark, Chief Judge Duffy, and 
Warren Olney III, Director of the 
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Administrative Office of the United 
States Courts. 

The morning program will include a 
discussion on the new Interlocutory 
Appeals Act and the new federal juris- 
diction amendments by Edward H. 
Hickey, of Chicago, and Marvin E. 
Klitsner, of Milwaukee, co-chairmen of 
the Rules and Practice Committee. 

L. Duncan Lloyd, of Chicago, Meet- 
ings Chairman, has scheduled a lunch- 
eon at noon Wednesday to honor Chief 
Judge Duffy of the Court of Appeals 
for his contribution to and excellent 
administration of that court, at which 
Justice Clark will preside. 

A panel discussion on Court Con- 
gestion and Delay, led by Professors 
Harry Kalven, Jr. and Hans Zeisel, of 
the University of Chicago Law School, 
will be heard Wednesday afternoon. 
They are co-authors of Delay in the 
Courts, a book to be published this 
year. 

Wednesday evening appellate and 
district court judges from the tri-state 
circuit will be guests at a circuit bar 
banquet. The principal 
speaker will be William P. Rogers, 
Attorney General of the United States. 

Luncheon tickets are $4.50 for each 
day. Tickets for Wednesday’s banquet 
are $7.00. Reservations may be made 
with L. Duncan Lloyd, 135 South 
LaSalle Street, Chicago 4, Illinois. 


a 


association 


Plans are almost completed for the 
formation of an International Legal Aid 
Association, according to an announce- 
ment made by Orison S. Marden, of 
New York, Co-Chairman of the or- 
ganizational committee of the Inter- 
national Bar Association. 

The office will be located in a Euro- 
pean city, and the association will be 
incorporated, as a charitable organiza- 
tion and affiliated with the Interna- 
tional Bar Association, as the National 
Legal Aid and Defender Association is 
related to the American Bar Associa- 
tion. 
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The purposes of the association will 
be: 

1. To compile and maintain a direc- 
tory of the agencies, both public and 
private, which have been established in 
each country for the purpose of pro- 
viding legal aid service in and out of 
court; 

2. To exchange information con- 
cerning the nature and scope of the 
service provided by such organizations 
and concerning the treaties, laws and 
other provisions regulating legal aid 
in the various nations; 

3. To develop facilities and proce- 
dures for the referral of cases on a 
basis of reciprocal service among the 
co-operating agencies; 

4. To encourage the establishment 
of legal aid services in all countries 
where they may be needed, and to co- 
operate with bar associations, the ju- 
diciary, social welfare agencies and 
other international organizations that 
are interested in extending and im- 
proving legal aid and defender services. 

The committee has been assured that 
funds from private foundations (most 
of which have already been subscribed ) 
will be adequate for the first two years 
of operation. William T. Gossett, of 
Detroit, former Chairman of the Amer- 
ican Bar Association’s Standing Com- 
mittee on Legal Aid Work, is chairman 
of the fund-raising group. 

The International Bar Association 
adopted a resolution in 1956 recom- 
mending the establishment of an inter- 
national agency and appointed a com- 
mittee to formulate plans. At its 1958 
meeting in Cologne, William H. Avery, 
of Chicago, on behalf of the American 
delegation, and with the support of the 
committee, proposed the plan that was 
adopted. 

Mr. Marden stated that the organiza- 
tion should be completed within the 
next few months. 





The following item from a bulletin 
of the Akron (Ohio) Bar Association, 


might serve as a warning to those 
arranging medicolegal seminars: 

“An autopsy performed at the Medi- 
cal Seminar for lawyers in Richmond. 
Virginia, in October disclosed a mur- 
der before the eyes of the lawyer 
audience. 

“The corpse, fished from the James 
River the day. before, was intended 
merely to serve for instructional pur- 
poses, but in the midst of the examina- 
tion by Dr. Geoffrey T. Mann, State 
Medical Examiner, it was found that 
the middle-aged man had been shot by 
a .22 caliber pistol. The body was 
immediately removed from the autopsy 
room and a less embarrassing cadaver 
substituted.” 





The first issue of Hawaii Bar Jour- 
nal, a quarterly publication, has been 
published by The Bar Association of 
Hawaii. The format and cover are at- 
tractive, and the Journal carries. be- 
sides the leading articles, the following 
departments: U. S. District Court De- 
cisions, edited by Harry T. Tanaka; 
Supreme Court Decisions, edited by 
Gilbert E. Cox: Circuit Court Deci- 
sions, edited by Carrick H. Buck; Dis- 
trict Court Decisions, edited by Bruce 
M. Clark; Attorney General’s Opinions, 
edited by David K. Nakagawa: and 
City and County Attorneys’ Opinions. 
edited by Hiroshi Oshiro. V. Thomas 
Rice is the Editor-in-Chief of the pub- 
lication. 

The cover of the January issue (Vol- 
ume 1, Number 1) is in two colors 
and carries a picture of a statue of 
King Kamehameha. 


——_»—_——_ 


Malcolm Eliot Long, a member of 
the American Bar Association and of 
the Bar of Michigan, who practices in 
Paris, France, has been elected Presi- 
dent of the Lawyers’ Intergroup of the 
Academy of International Law of The 
Hague for the year 1958-1959. 
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Prepared by Committee on Bulletin and Tax Notes, Section of 
Taxation, Kenneth H. Liles, Chairman; John M. Skilling, Jr., Vice 


Chairman. 





Splitting of Ordinary Income from Patents and Copyrights 


By Ralph H. Dwan, Washington, D.C. 


In recent years there has been so 
much concentration upon capital gains 
that the tax planning problems of in- 
dividuals with respect to ordinary in- 
come from patents and copyrights have 
been rather neglected.! In the case of 
patents, it is quite delightful to take 
advantage of the capital gains pro- 
visions of Section 1235 of the Code. 
Or it may be possible to achieve a 
capital gain transaction outside of Sec- 
tion 12357. Section 1235 does not 
apply to copyrights, and the oppor- 
tunities of authors for capital gains 
existing at the time of the publication 
of certain famous books were closed off 


by the Revenue Act of 1950.* 


It is not always feasible or desirable 
as a business matter to cast patent 
transactions into a capital gain pattern. 
The best business way of exploiting a 
patent may be by non-exclusive licenses. 
Indeed, a suit for infringement is often 
filed in order to get the defendant to 
talk seriously about such a license. 
Royalties from such a license arrange- 
ment will be ordinary income taxable 
at progressive rates. There are possi- 
bilities of ameliorating the .impact of 
the tax by income spreading and in- 


- come splitting. 


Income spreading is designed of 
course to keep the individual taxpayer 
out of the higher brackets which would 
apply if the income were all bunched 
in one or two years or so. If the litiga- 
tion referred to above goes to judg: 
ment. Section 1304 of the Code, added 
in 1955,5 spreads the income (com- 
pensatory damages only) backward in 
effect by limiting the tax to the in- 
creases which would have resulted if 
the amount had been included in gross 


income in equal installments for each 
month of infringement of the patent. 
In the absence of litigation or where 
litigation is settled before judgment,® 
the provisions of Section 1302 of the 
Code may result in a limited spreading 
back of income (and those provisions 
apply also to copyrights). However, 
the requirements of that section are 
difficult to meet, especially the 80 per 
cent provision. Spreading forward prob- 
ably* may be achieved by the terms of 
a license agreement. Of course, one 
must weigh the tax advantages of 
spreading against any credit risk in 
deferred payments—a bird in the hand 
may be worth more than several tax 
advantages in the bush. 

Advantageous income spreading may 
sometimes be combined with income 
splitting, although each may be worth- 
while separately. Income splitting, if 
successful, serves the same purpose of 
avoiding the higher bracket taxes on 
ordinary income of individuals by put- 
ting the income into the hands of more 
taxpayers. Although no longer so im- 
portant for income tax purposes as 
between husband and wife, this topic 
still has income tax significance with 
respect to transactions between other 





members of the family. 


With this much by way of introduc- 
tion to the principal subject of this 
note, it may be well to consider two 
recent® cases bearing upon the possi- 
bilities and pitfalls of splitting of ordi- 
nary income from patents. In Commis- 
sioner V. Reece,® the taxpayer-inventor 
had in 1929 assigned his patent rights 
to an independent corporation, to which 
the patent was issued, in exchange, 
among other things, for a “royalty” 
for each article sold which was covered 
by the invention. In 1935 he made a 
gift assignment to his wife of all his 
interest under the contract with the 
corporation. The case involved the year 
1947, in which the wife received 
“royalty” income, which the Commis- 
sioner attributed to the inventor-hus- 
band. In the Tax Court brief the 
Commissioner conceded that the income 
was capital gain.'° In affirming the 
Tax Court, the First Circuit Court of 
Appeals held that the income was not 
attributable to the husband-inventor. 
Chief Judge Magruder distinguished 
the well-known Supreme Court cases 
on “anticipatory arrangements” on the 
ground that the sale of the patent rights 
to the corporation substituted a new 
kind of property interest which could 
be given away so that the income there- 
after was taxable to the donee. 


The other recent case is Heim v. 
Fitzpatrick’! in the Second Circuit. 
The facts were quite similar to those in 
the Reece case, the principal differences 
being that the corporation was a fam- 
ily corporation and the gifts were of 
only part of the inventor-taxpayer’s 
interest in the contract with the cor- 
poration. Specifically, he transferred 25 
per cent to his wife, 25 per cent to a 
son, and 25 per cent to a daughter. 
The District Court, without relying on 





enerally Wallick, A “Sale or Ex- 
oun e”’ Sse of Patent Rights for Federal Income 
Tax Purposes, 23 G.W.U. L. Rev. 456 (1955); 
Greenbaum, Tax Problems of Authors and In- 
ventors, 13 N.Y.U. Inst. ON Fep. TaxaTIon 87 
(1955); Bailey, The Inventor, 15 N.Y.U. Instr. 
ON Fep. TAXATION 285 (1957); Creed, Bangs and 
Driscoll, Federal Taxation of the Inventor, 2 
Tue Patent, TRADEMARK, AND COPYRIGHT JOURNAL 
or RESEARCH AND Epucation 505 (1958). Other 
articles of =e interest are cited below on 
particular points 
2. Reg. 1.1235- 1(b); see Copten v. Commis- 
sioner,, 28 T. C. 1189, acq. I.R.B. 1958-29, 6, Rev. 
Rul. 58-353, I.R.B. 19 58-29, 15; woo 
Patent Boyaltioe—Ce ital Gain or Ordina 
+ TAXES, ‘Ax MAGAzine 787 (1958) 
. $210(a), ‘amending §117(a) (1) BA the 1939 
Cod The present provision of the 1954 Code is 
§1221(3). e story is told oes by Jud 4 


; d 
» 59-1 USTC 19271. 


Wright in Stern v. U. S 
(1958), aff'd. ... F. 2d. 


4. John rn Hopkins v. Commissioner, 
15 3 C. 160, 164 (1950). 
Public Law 366, —- Cong., 1st Sess. §1. 

é. $1304 does not appl y where no judgment 
is entered. Reg. §1.1 (b) (1) (iv). 

7. As in deferred compensation cases, the 

Commissioner might contend that the taxpayer 
received an economic benefit in the year the 
contract was execu Greenbaum, The 
Professional Writer, 15 N.Y.U. Inst. on Fen. 
TAXATION 269, 277 (1957). However, the risk 
seems small where the parties are dealing at 
— length. 
The earlier canes are ably discussed in 
DeBois Patents and Tazation, 7 Oxta. L. Rev. 
416, 430-433 (1954); see also 71 Harv. L. Rev. 
378 (1957), discussing the lower court opinion 
in the Heim case. 

9. 233 F. 2d 30 (1956). 

7 24 box — 188 (1955). 
(2d Cir., 1959), 59-1 U.S.T.C. 
49251. ‘Goran “denied. 
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the fact that the assignee of the patent 
rights was a family corporation, never- 
theless concluded that all the income 
was attributable to the inventor-donor, 
apparently as ordinary income. Judge 
Anderson said that this was not a case 
of a “tree” (using Justice Holmes’ 
famous figure of speech in Lucas Vv. 
Earl)'? being transferred together 
with the fruit; rather, in his view, the 
patents, not the contract, constituted 
the “tree”. On January 26, 1959, the 
Court of Appeals reversed the judg- 
ment, the opinion being written by 
Judge Swan, who stated that the “ques- 
tion is not free from doubt”. The scope 
of the decision is somewhat limited by 
the observation in the opinion that 
“more than a bare right to receive 
future royalties” was assigned to the 
donees. In the contract with the cor- 
poration, the inventor had retained the 
power to bargain as to royalties on new 
developments, and that power had been 
assigned and exercised by the donees. 
Also the inventor had retained a rever- 
sionary interest in the invention and 
patents in the form of an option to 
cancel the agreement if certain con- 
ditions were not fulfilled, and that in- 
terest was also assigned. The court 
concluded: 


... We think that the rights retained 
by plaintiff and assigned to his wife 
and children were sufficiently substan- 
tial to justify the view that they were 
given income-producing property. 


Judge Swan also distinguished the 
decision of the Supreme Court in Com- 
missioner V. Sunnen.'* In the Sunnen 
case, decided in 1948, the inventor-tax- 
payer was also the patentee. He entered 
into non-exclusive license agreements 
with a corporation of which he was 
president; he owned 89 per cent of the 
stock and his wife owned most of the 
rest of the stock. The corporation 
agreed to pay a royalty of 10 per cent 
of gross sales, with no minimum. Each 
party could cancel the licenses upon 
notice, of six months in one agreement 
and one year in others. The inventor- 
taxpayer assigned to his wife all right, 
title and interest in the license con- 
tracts as gifts. In agreeing with the 
Tax Court’s conclusion that the assign- 
ments were ineffective to divert the 
income from the inventor-taxpayer, 





$14 American Bar Association Journal 


Justice Murphy, for the Court, stressed 
four considerations: (1) the position 
of the inventor-taxpayer in the cor- 
poration gave him power to cancel the 
contracts by giving the necessary no- 
tices; (2) his position also permitted 
him to control sales and thus the 
amount of royalties; (3) he remained 
the owner of the patents and could 
grant licenses to other firms; (4) 
there was no substantial change in the 
inventor-taxpayer’s economic status. In 
the Heim case, Judge Swan contrasted 
the 89 per cent of the stock owned by 
the inventor-taxpayer in Sunnen with 
the 1 per cent owned by Heim. In the 
latter case, the wife and daughter owned 
68 per cent and the active heads of the 
corporation were the son and son-in- 
law. The court concluded that no in- 
ference could reasonably be drawn that 
the daughter would be likely to follow 
the advice of the father rather than 
that of the husband or brother. 

The two recent cases may well estab- 
lish a pattern which it is reasonably 
safe to follow, and yet there are linger- 
ing doubts about whether the Sunnen 
case has been sufficiently distinguished. 
The Commissioner’s nonacquiescence!* 
in the Tax Court’s decision in the 
Reece case is still outstanding as this 
note is written. 

The more cautious lawyers will seek 
ways of making assurance doubly sure. 
In the Reece case, Judge Magruder 
gave an example, which he thought the 
Government would surely concede: the 
taxpayer-inventor assigned his patent 
right to his wife, who had the patent 
issued to herself and then sold the 
patent right to the corporation. Thus 
it would be safer to assign the patent 
right, or the patent itself, before a 
royalty contract is made. Even better 
would be an assignment of the patent 
before negotiations for the royalty 
contract had started or at least before 
definite terms had been reached. That 
would avoid questions of form versus 
substance such as those in the corporate 
liquidation cases of Court Holding! 
and Cumberland.'" On the other hand, 
an assignment of an undivided frac- 
tional interest in the patent right should 
have pro tanto the tax effect of an as- 
signment of the entire patent right; 
that would follow a fortiori from the 
Heim case. Moreover, an assignment 


in trust should be just as effective in 
diverting income from the settlor, sub- 
ject to the usual tax rules on trusts.17 

The cautionary measures suggested 
in the preceding paragraph can be 
taken only if legal tax advice is sought 
by the inventor or his patent lawyer 
while there is still some room for 
maneuver. A good maxim on that is, 
“The sooner, the quicker.” 

Finally, similar considerations apply 
to literary property and copyrights.'* 
In fact, Judge Anderson, in the lower 
court opinion in the Heim case, relied 
upon two Wodehouse copyright cases 
in the Second and Fourth Circuits. In 
the Second Circuit case, Wodehouse 
had assigned to his wife an interest in 
a story, i.e., an undivided half interest 
in the “manuscript and the copyright 
therein”. He mailed the assignment to 
his attorney, who notified the literary 
agent of Mrs. Wodehouse’s interest in 
any contracts made. The author was 
held not taxable on the royalties re- 
ceived by the wife under a contract 
with a publishing company. The court 
stressed the fact that the donor, the 
author, had no contract right to royal- 
ties when he made the gift to his wife. 
In the Fourth Circuit case, Wodehouse 
had assigned to his wife a one-half 
interest in two other stories after they 
were completed but before publication 
or copyright. The literary agent was 
notified of the assignment, but the 
court pointed out that the publisher 
was not notified. The court also men- 
tioned the existence of a joint bank 
account, although the evidence did not 
show where the royalties from the 
books were deposited. The majority of 
the court concluded that, for tax pur- 
poses, the assignments lacked economic 
reality and the entire income was tax- 
able to the author. In so doing, the 
majority agreed with the dissent in the 
Second Circuit; a dissent agreed with 
the majority in the Second Circuit. 

Those 1949 Wodehouse decisions, as 





12 281 U.S. 111 (1930). 

13. mae 

14. C.B. -1, 6. : 

15. Commissioner v. Court Holding Co., 324 
U. S. 331 (1945). ; 

16. U. S. v. Cumberland Public Service Co., 
338 U.S 451 (1950). es 

17. See Morris Cohen v. Commissioner, 15 
T.C 261 (1950). : 

18. See Greenbaum, The Professional Writer, 
15 N.Y.U. Inst. on Fev. TAXATION 269, 279-280 
1957). 
; 19. Wodehouse v. Commissioner. 177 F. 2d 881 
(2d Cir., November 21 1949); Wodehouse v. 
Commissioner, 178 F. 2d 987 (4th Cir., Decem- 
ber 21, 1949). 
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precedents, probably should be con- 
sidered as modified by the recent patent 
cases discussed above. On the other 
hand, a transfer or assignment before 
any royalty contracts are made is still 
the safer course, especially in the field 
of literary property and copyrights.?° 
Moreover, in view of the reasoning in 
the Fourth Circuit Wodehouse case, the 
publisher should be notified of the as- 
signment, and the reality of the trans- 
fer should be made clear by completely 
separate bank accounts?! and other 


separate accounts. In appropriate cases, 
the transfer may be of the right to 
exploit a copyright in one medium 
only, e.g., movies.*7 

In conclusion, the methods of split- 
ting ordinary income are quite similar 
for patents and for copyrights, and in 
due time probably will be practically 
identical. It is primarily the job of the 
patent and copyright lawyers to deter- 
mine what courses are feasible and 
what documents are needed for the 
purpose.** Informed legal tax advice 











Activities of Sections 








SECTION OF 
ADMINISTRATIVE LAW 


The current issue of The Student 
Lawyer features an article on “Admin- 
istrative Law—New Legal Horizons for 
the Young Lawyer” by Section Chair- 
man John B. Gage. The article was 
designed to acquaint younger lawyers 
with the challenges and creative oppor- 
tunities afforded by participation in 
the work of the Section. 

Chairman Gage has appointed the 
following Nominating Committee for 
the Section: Rufus G. Poole, Simms 
Building, Albuquerque, N. M., Chair- 
man; Fanney N. Litvin, 2800 Quebec 
Street, N.W., Washington 8, D. C.; and 
Bryce Rea, Jr., Munsey Building, 
Washington 4, D. C. This committee 
must, under the by-laws of the Section, 
submit its report to the Chairman of 
the Section in time for it to be pub- 
Administrative Law 


Bulletin prior to the Annual Meeting 
in August. 


SECTION OF 

ANTITRUST LAW 

At the Regional Meeting of the 
American Bar Association held at 
Pittsburgh, on March 12, the Section 
presented a very successful half-day 
session. It was addressed by Robert A. 
Bicks, First Assistant, Antitrust Divi- 


sion of the Department of Justice, Earl 
W. Kintner, General Counsel of the 
Federal Trade Commission, and Jerrold 
G. Van Cise, of New York City. A 
stimulating question-and-answer period 
followed. 

A task group under the chairmanship 
of the first Chairman of the Section, 
Edward R. Johnston, of Chicago, has 
made a study of the committee organi- 
zation of the Section. All the former 
Chairmen of the Section served on this 
task group. Its report was made to the 
Council on April 9 at the beginning of 
the annual spring meeting of the Sec- 
tion in Washington, D. C. It resulted 
in the creation by the Council of a 
number of new committees and sub- 
committees. Among these is a new 
Committee on State Antitrust Laws. 
Leroy Jeffers, of Houston, Texas, has 
been appointed as its chairman. 

A Committee on Legislation was also 
authorized and Marcus A. Hollabaugh, 
of Washington, D. C., has been ap- 
pointed as its chairman. 
will be to keep abreast of proposed 


Its function 


legislation in the antitrust field, assign 
each item to the appropriate chairman 
for committee study and recommenda- 
tions and to keep the chairmen informed 
of legislative developments. 


Chairmen and vice chairmen of the 
Section committees attended the meet- 
ing of the Council. Reports were made 


Tax Notes 


can be helpful on timing, phraseology, 
and other cautionary measures. 





20. See Sax Rohmer v. Commissioner, 14 T.C. 
1467 (1950); Pilpel, Developments in Tax Law 
Affecting Copyright in 1954, Taxes, THe Tax 
woe 271, 274 (1955). 


. See Morris Cohen v. Commissioner, 15 
re. "261, 267 (1950). 

See Rev. Rul. 54-409, C.B. 1954-2, 174; 
PR mas me Bn The Professional Writer, 15 N.Y.U. 
Inst. ON FED. TAXATION 269, 279-280 (1957) ; 
Pilvel. Tax Law ayocnwe Copyrights: 1954- 
1956, Taxes 76 (1957 


23. Also such matters as filing an instrument 
of transfer in the U. S. Patent Office. See Yater, 
The Effect of the ‘Internal Revenue Code of 
1954 on the Sale or the Exclusive License of a 
Patent, JouRNAL OF THE PATENT OFFICE SOCIETY 
156, 163 (1955). 


of committee activities, including the 
activities of various committee chair- 
men to implement resolutions which 
had been adopted by the House of 
Delegates regarding various measures 
pending in Congress. Plans were ap- 
proved for the program for the 1959 
Annual Meeting at Miami, Florida. 


Following the Council meeting, a 
cocktail hour and banquet were held 
in the Presidential Room of the Statler 
Hotel. It was one of the best attended 
in the history of the Section. Hubert 
Hickam, Chairman of the Section, pre- 
sented as Master of Ceremonies at the 
banquet Stanley N. Barnes, formerly 
Assistant Attorney General in Charge 
of the Antitrust Division of the Depart- 
ment of Justice and now a Judge of 
the Court of Appeals for the Ninth 
Circuit. 


On April 10 the day was given over 
to a seminar on “Practice and Proce- 
dure before the Federal Trade Com- 
mission (A Peek Behind the Silken 


Curtain)” 


The principal speakers from the 
Federal Trade Commission were Com- 
missioners Edward T. Tait and Sigurd 
Anderson and Messrs. Alfred G. Seid- 
man, L. Edward Creel, Jr., and Frank 
Hier. Private practitioners who spoke 
were Albert R. Connelly, of New York 
City, and Edward F. Howrey, of Wash- 
ington, D. C. 


Panelists from the Federal Trade 
Commission were Harry A. Babcock, 
James E. Corkey, Everett F. Haycraft, 
Sherman R. Hill, Earl W. Kintner, 
Robert M. Parrish and Joseph E. 
Sheehy. 

Other panelists were Robert A. Bicks 
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Activities of Sections 


of the Department of Justice, and H. 
Thomas Austern, of Washington, D. C., 
Cyrus Austin, of New York City, Ham- 
mond E, Chaffetz, of Chicago, Robert 
W. Graham, of Seattle, Francis R. 
Kirkham, of San Francisco, Breck P. 
McAllister, of New York City, and 
Curtis C. Williams, Jr., of Cleveland. 
Also on the panel were Professor 
Robert W. Austin of Harvard Univer- 
Professor S. Chesterfield 
Oppenheim of the University of Mich- 
igan. Concluding remarks were made 
by Commissioners William C. Kern 
and Robert T. Secrest and Chairman 
of the Commission, John W. Gwynne. 


sity and 


The panel was presided over by 
Milton Handler, Chairman of the In- 
formation and Education Committee of 
the Section, who, with the assistance 
of Jerrold G. Van Cise, Vice Chairman 
of the Section, and Earl W. Kintner, 
General Counsel of the Federal Trade 
Commission, planned and co-ordinated 
the program. 


The program was very well attended 
and enthusiastically received. 


The Chairman announced the ap- 
pointment of the Nominating Commit- 
tee as follows: Cyrus V. Anderson, 
One Gateway Center, Pittsburgh, Penn- 
sylvania, Chairman, Edward R. John- 
ston, of Chicago, Illinois, and C. Brien 
Dillon, of Houston, Texas. Under the 
Section’s amended By-Laws members 
of the Section, during the sixty-day 
period following the April 9-10 meet- 
ing, may make suggestions to the 
Nominating Committee of persons suit- 
able for nomination by the committee. 
The Nominating Committee will make 
its report at the August, 1959, Annual 


Meeting at which there will be elected . 


a Vice Chairman (who will automati- 
cally become Chairman at the 1960 
annual meeting) and three members 
of the Council, each to serve for a 
three-year term, 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 

At the February meeting of the 
Section’s Council a number of impor- 
tant matters were considered. The cre- 
ation within the Banking Committee, 
which is under the Chairmanship of 


516 American Bar Association Journal 





Carl Funk, of Philadelphia, of a Sub- 
committee on Savings Banks was au- 
thorized. That subcommittee is now 
being organized. It will deal with an 
area of the law which heretofore has 
not been covered specifically in the 
Section. The Section’s Committees on 
Banking and on Savings and Loan 
Associations are very active. Both con- 
sider matters which relate incidentally 
to the savings banks field, but the 
Section will now have a committee with 
specific responsibility for the distinc- 
tive problems of the savings bank, 
which are distinguishable from com- 
mercial banks generally and from sav- 
ings and loan associations. 

The Section participated in bringing 
about the formation of the Associa- 
tion’s Special Committee on Federal 
Liens. It was constituted from repre- 
sentatives of the Corporation Section, 
the Section of Insurance, Negligence 
and Compensation Law, the Section of 
Real Property, Probate and Trust Law, 
and the Section of Taxation. After ex- 
tended consideration with all interested 
groups, including the Treasury Depart- 
ment, of the very difficult problems 
involved, the Committee reported to the 
House of Delegates last February. The 
report was approved and the Commit- 
tee has been authorized by the House 
of Delegates to urge upon the proper 
committees of the Congress the enact- 
ment of amendments to the federal laws 
which will carry out the recommenda- 
tions contained in the report. A limited 
supply of the report is available for 
purchase by members of the Section at 
$1.00 per copy. Requests for copies 
may be made to Farrington B. Kinne, 
Executive Secretary of the Section, 
American Bar Association, Chicago 37, 
Illinois. 


At the Regional Meeting held in 
Pittsburgh, March 10-13, the Section 
presented programs arranged by Vice 
Chairman George D. Gibson. The Com- 
mittee on Savings and Loan Associa- 
tions under the Chairmanship of David 
A. Bridewell, of Chicago, conducted 
an all-day forum on savings and loan 


association problems. The speakers 
were: G. R. Parker, President, Federal 
Home Loan Bank of Pittsburgh; Milton 
I. Baldinger, Chairman, Attorneys’ 


Committee, United States Savings and 
Loan League; T. Bert King, Washing. 
ton Counsel, United States Savings and 
William C. Prather, 
Associate Counsel, United States Say- 
ings and Loan League; Boyd Ewing, 
General Counsel, Missouri Savings and 
Kenneth G. Heisler, 
General Counsel, National League of 
Insured Savings Associations; David 
A. Bridewell, Chairman, Savings and 


Loan League; 


Loan League; 


Loan Association Committee, and 
member of the Committee .on Federal 
Liens, American Bar Association; 
Thomas H, Creighton, Jr., General 
Counsel, Federal Home Loan Bank 
Board; and Lewis G. Groebe, of Chi- 
cago, Illinois. 

The Committee on Corporate Law 
Departments, of which Leon E. Hick- 
man, Aluminum Company of America, 
is Chairman, presented a program en- 
titled “Corporate Counsel and the Bar”. 
The speakers were Joseph T. Owens, 
of the Pittsburgh Plate Glass Company, 
representing the corporate counsel side 
of the discussion, and Ezra Cornell, of 
New York City, representing the out- 
side counsel point of view. The moder- 
ator was John S. Tennant of United 
States Steel Corporation. The Section’s 
Committee on Small Business presented 
a program on small business financing. 
The speakers were Donald J. Evans, 
of Boston, Chairman of the Committee; 
Carl W. Funk, of Philadelphia, Chair- 
man of the Section’s Committee on 
Banking, and John Floyd of the Small 


Business Administration. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 
The Council of the 
during the Midyear Meeting of the 
Association in Chicago and made plans 
for the Section’s participation in the 
Regional Meeting held in Pittsburgh 
and for its annual Spring Meeting in 
Washington. 


Section met 


The Section’s program during the 
Pittsburgh Regional Meeting was in 
the form of a forum held on March 
13, with Lyman M. Tondel, Jr., of 
New York, presiding as chairman. The 
subject of the forum was entitled 
“International Disputes and Interna- 
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tional Tribunals.” G. W. Haight, of 
New York, spoke on the subject, 
“The Nature of Disputes Arising from 
America’s International Business”. Pro- 
fessor Louis B. Sohn of Harvard Law 
School spoke on the subject “Inter- 
national Tribunals Available for Set- 
tling Disputes”. 

Arthur H. Dean, of New York, led 
the forum discussion after these ad- 
dresses and among those participating 
in the discussion and question period 
were Professor Collier of the Univer- 
sity of Cincinnati, and John G. 
Buchanan, Vice President of the Amer- 
ican Law Institute. 


The Section will hold its annual 
spring meeting in Washington at 11:00 
A.M. on Tuesday, May 19. Sir Leslie K. 
Munro, Ambassador of New Zealand to 
the United States and former President 
of the United Nations General Assem- 
bly, will be the speaker at the luncheon 
meeting, which will be followed by a 
space law program. 


David F. Maxwell, of Philadelphia, 
Chairman of the Section’s Committee 
on the Law of Outer Space, will pre- 
side, and the speakers scheduled to 
discuss various aspects of space prob- 
lems include U. S. Senator Kenneth B. 
Keating, of New York; Rear Admiral 
Chester C. Ward, of Washington, Judge 
Advocate General of the U. S. Navy; 
and Dr. Hugh L. Dryden, Deputy Ad- 
ministrator of the National Aeronautics 
and Space Administration. 


The luncheon and the meetings will 
be held in the Federal Room, Statler 
Hotel, and reservations for the lunch- 
eon may be made by writing to Mrs. 
Helen Clagett, 4501 Connecticut Ave- 
nue, N.W., Washington 8, D. C. 

The last Bulletin (December, 1958) 
of the Section carried an article by 
Eugene D. Bennett of San Francisco 
entitled “Comparison of United States 
and Foreign Antitrust Law”; an ar- 
ticle by Leo M. Drachsler, of New 
York, entitled “The British Statute of 
Frauds—British Reform and American 
Experience”, a report on the address of 
the French Ambassador to the United 
States, Hervé Alphand, at the Los 
Angeles luncheon meeting of the Sec- 
tion; and Part I of a survey of inter- 
national law organizations, 


SECTION OF 
JUDICIAL 
ADMINISTRATION 


Considerable portions of the midyear 
meetings in Chicago of the Executive 
Committee and the Council were de- 
voted to discussion of the organization 
of the Section’s committees and the 
functions of the new Administrative 
Assistant and Director of State Activ- 
ities, Ben MacKinnon, with the aim of 
making the Section’s program more 
productive and efficient. 

John M. Lynham, an attorney in 
private practice in Washington, D. C., 
was elected to the Council to fill the 
unexpired term of the late Bolitha J. 
Laws. Mr. Lynham has been active in 
the Section for several years and is 
currently serving as Chairman of both 
the Committee on Arrangements and 
the Committee on Judicial Review of 
Administrative Decisions. 

Reports of several of the Committees 
to the Council contained matters of 
special interest. 

Judge Richard Hartshorne reported 
that the State Grand Jury Handbook 
and the Federal Grand Jury Handbook 
have been completed and approved for 
publication by the Board of Governors. 
West Publishing Company has gener- 
ously agreed to print the handbooks 
and preparations are being made to 
distribute them to the approximately 
2,100 state judges and 250 federal 
judges in charge of grand juries. 

Considerable progress was reported 
also by Chairman Ivan Lee Holt, Jr., 
of the Committee on a Model Judicial 
Article. Judge Holt stated that his Com- 
mittee hoped to have a draft prepared 
for the Council’s consideration at the 
Annual Meeting, based upon an unique 
collection of the judicial articles of all 
the states which has been compiled for 
the Committee under the direction of 
a committee member, Professor Philip 
D. Kurland of the University of Chi- 
cago Law School. 

In another field of activity, the 
Council approved a recommendation 
of the Committee on Judicial Review of 
Administrative Decisions for a prelimi- 
nary study to be made of that field 
with the assistance of George Washing- 
ton University Law School. On the 
basis of this pilot study the Committee 


Activities of Sections 


will recommend particular features of 
the process of judicial review to be 
studied by the Section with a view 
toward effecting useful improvements 
in this phase of the administration of 
justice. 

The interest shown in a panel dis- 
cussion of impartial medical testimony 
presented by the Section at the Upper 
Ohio Valley Regional Meeting of the 
American Bar Association on March 
11 is one illustration of the active con- 
sideration which is being given to the 
idea in many cities. At the meeting in 
Pittsburgh, the creation and operation 
of the medical expert plan which has 
been in use in New York City since 
1952 was described in detail from the 
points of view of the two co-operating 
professions—Presiding Justice Bernard 
Botein of the Appellate Division, First 
Department, Supreme Court of New 
York, spoke for the judges; and Dr. 
Preston A. Wade, a member for seven 
years of the panel of participating phy- 
sicians, gave an analysis of the system 
from the doctor’s viewpoint. Both 
speakers agreed that use of the plan 
had met with success and widespread 
support in New York City. 

The third speaker on the panel, 
Judge Francis Van Dusen, U. S. 
District Court, Eastern District of 
Pennsylvania, reported the initiation of 
a similar plan in that court in June of 
1958. During much of the period since 
its inauguration the plan has been un- 
dergoing a test to determine the court’s 
authority to adopt such a rule. Judge 
Van Dusen reported that the validity 
of the court’s rule had recently been 
established when the United States 
Supreme Court refused to review a 
decision of the Court of Appeals for 
the Third Circuit approving the rule. 
Judge Van Dusen indicated that his 
court felt confident that the plan would 
make a useful contribution to the just 
and efficient disposition of personal 
injury cases. 

Reports from various parts of the 
country indicate that bar associations, 
medical associations, and courts in 
several of the metropolitan areas are 
considering the adoption of impartial 
medical testimony plans. One has been 
proposed in Cleveland and others are 
under active consideration in Minne- 
apolis and Chicago. Both the federal 
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Activities of Sections 


and state courts in Pittsburgh have 
been awaiting with interest the out- 
come of the litigation over the plan 
adopted in the Eastern District of 
Pennsylvania. A panel of experts has 
been organized and in partial use in 
Los Angeles for about a year. Expres- 
sions of interest have also been received 
from Cincinnati and St. Louis, and 
studies are under way in Rhode Island 
and New Jersey. 


SECTION OF 
LABOR RELATIONS LAW 


The Section of Labor Relations Law 
participated in the very successful 
Upper Ohio Valley Regional Meeting 
on Friday, March 13, at Pittsburgh. The 
participation of the Section took the 
form of a panel, the subject of which 
was the problems of management and 
labor union lawyers. The panel was 
composed of William J. Isaacson, of 
New York, Section Chairman: Louis 
Sherman, of Washington, D. C.; 
Howard Lichtenstein, of New York, 
and Tracy H. Ferguson, of Syracuse, 
New York. Professor Paul R. Hays 
of Columbia University acted as the 
moderator. Professor Hays propound- 
ed the questions which normally beset 
the management and union lawyers. 
The questions ranged from those which 
are presented on an organizational 
campaign to the enforcement of the 
collective agreements. Whitney North 
Seymour, candidate for President- 
Elect of the American Bar Association, 


concluded the session with a_ brief 
address. 


SECTION OF 

MUNICIPAL LAW 

The Municipal Law Section will hold 
its Annual Meeting at the Beau Rivage 
Hotel in the Bal Harbour section of 
Miami Beach on August 24, 25 and 26. 
This is an unusually beautiful resort 
hotel with its own salt water beach and 
a large fresh water pool on landscaped 
grounds. The hotel also provides park- 
ing for automobiles and will grant such 
favorable summer rates that it is ex- 
pected that most of the members of the 
Section who attend the meeting will 
take advantage of its facilities. In that 
way not a moment will be lost between 


work and pleasure. Plans for the Sec- 
tion meeting are being formulated un- 
der the Chairmanship of Giles J. 
Patterson, of Jacksonville, Florida. 


SECTION OF 
MINERAL AND 
NATURAL RESOURCES LAW 


A number of members of the Mineral 
and Natural Resources Law Section 
will participate in the Fifth Annual 
Rocky Mountain Mineral Law Institute 
proceedings in Salt Lake City, Utah, 
July 30 and 31 and August 1. The 
meeting will be opened by John P. 
Akolt, President, Rocky Mountain 
Mineral Law Foundation, and Calvin 
A. Behle, General Chairman. Elmer 
Bennett, Under Secretary of the Interior 
and Chairman of the Section’s Commit- 
tee on Public Lands, will address the 
group on the afternoon of July 30 on 
the subject “Jurisdiction, Powers and 
Attitude of the United States Depart- 
ment of the Interior on Conservation of 
Oil and Gas” On the same afternoon 
Patrick M. Westfeldt, of Denver, R. 
Lauren Moran, of Riverton, Wyoming, 
and Raymond B. Holbrook, Past Sec- 
tion Chairman, will participate in 
workshop presentations. 

On July 31, James D. Voorhees, of 
Denver, will present a paper entitled 
“Financing Oil and Gas Operations on 
Credit”, while Ben R. Howell, of El 
Paso, will discuss “Natural Gas Pur- 
chase Contracts”. A. Frank Smith, of 
Houston, will discuss the subject of 
“The Proportionate Reduction Clause, 
After-Acquired Title and Warranties”, 
to conclude the afternoon session. 


There are a number of other interest- 
ing subjects which will be covered at 
the Institute proceedings by other 
members of the Bar, who are not mem- 
bers of the Mineral Law Section, which 
should be attractive to all of those in- 
terested in mineral and natural re- 
sources problems. Section Chairman 
R. E. L. Hall ‘is a trustee of the Rocky 
Mountain Mineral Law Foundation and 
will attend the Institute proceedings at 
Salt Lake City. 


Program Chairman A. W. Walker, 
Jr., of Dallas, Texas, has requested all 
Committee Chairmen to complete their 
recommendations for participation in 
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the Section program at the Annual 
Meeting in Miami Beach this August. 
The Section Chairman has announced 
that a Mineral and Natural Resources 
Law Section central headquarters and 
hospitality area will be established on 
the Mezzanine-Balcony section of the 
Singapore Hotel. The purpose of the 
hospitality area is to provide a central 
meeting place for Section members 
from Sunday, August 23, through 
Wednesday, August 26, during the 
hours from 9:00 a.m. until 6:00 P.M. 
each day. Coffee, light refreshments 
and conversation will be the order of 
the day at the Section headquarters on 
the Mezzanine-Balcony. The business 
sessions of the Section will be held in 
the Malayan Room of the Singapore 
Hotel. 


SECTION OF 
PATENT, TRADEMARK 
AND COPYRIGHT LAW 


At the midyear meeting in Chicago, 
the Council and Committee Chairmen 
of the Section met for an entire day 
on February 21, reviewing the progress 
of the committee work and the plans 
for the Annual Meeting in Miami 


Beach. 


The Section participated in the Pitts- 
burgh Regional Meeting of the Ameri- 
can Bar Association and furnished a 
half-day workshop on March 12 at 
which a question-and-answer program 
was geared to informing the practicing 
lawyer on problems in all three fields 
of law under the jurisdiction of the 
Section. The Division Chairmen. Wil- 
liam E. Schuyler, James F. Hoge and 
John Schulman answered questions 
posed by four general lawyers: Louis 
H. Artuso, William H. Eckert, Ella 
Graubart and George D. Lockhart. 


The Section is grateful to the Com- 
mittee on Federal Judiciary headed by 
Bernard G. Segal, of Philadelphia, for 
its assistance in encouraging the ap- 
pointment of another patent lawyer as 
an Associate Judge of the U. S. Court 
of Customs and Patent Appeals. The 
appointment of Arthur H. Smith, of 
Detroit, Michigan, an active member 
of this Section, now gives the Court 
two patent-trained judges out of the 
five now on the Court. 
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OUR YOUNGER LAWYERS 


Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 











Jaycees—J.B.C. Joint Law 
Day Observance 

At the invitation of J.B.C. Chairman 
Kirk M. McAlpin, the U. S. Junior 
Chamber of Commerce has undertaken 
to join forces with the J.B.C. in urging 
the 3,700 Jaycee chapters throughout 
the nation to join with lawyers and 
local citizens in observance of Law 
Day. 

May 1, designated Law Day, U.S.A., 
is a most propitious occasion for the 
celebration of the American concept of 
freedom and justice under law as op- 
posed to the May day celebrations of 
the Communist world, boasting of its 
might through suppression of individ- 
ual freedoms. Chairman McAlpin has 
urged all young lawyers throughout 
the nation to combine in making the 
1959 Law Day observance a rededica- 
tion to the basic premise that ours is a 
government of laws and not of men. 
The details of what young lawyers and 
young lawyer groups can do to assist 
in this program were featured in the 
recent issue of The Young Lawyer, the 
oficial publication of the Conference 
which is circulated to all members. 
James R. Stoner, of Washington, D. C., 
District of Columbia Circuit Repre- 
sentative on the Executive Council of 
the Conference, and a National Direc- 
tor of the Jaycees, is in charge of co- 
ordinating the efforts of the two nation- 
wide groups. 


Important Legislative Meeting 


Chairman McAlpin visited in Wash- 
ington, D. C., on March 31, with 
Stuart Udall, representative from Ari- 
zona, who is sponsoring the J.B.C.’s 
compensation for assigned counsel and 
public defender option legislation for 
federal courts in the Congress (H.R. 
4609). The Congressman requested 
McAlpin to provide concrete examples 
of cases in which this legislation would 


benefit young lawyers. Members of 
the Conference are urged to write Kirk 
(P.O. Box 566, Savannah, Georgia) 
concerning their personal experiences 
in defending indigent criminals in fed- 
eral courts where this legislation would 
contribute to a more adequate defense. 
These examples will be presented to the 
Judiciary Committees of the Congress 
as testimony for the hearings to be 
held in May. 

There is a great need for this type of 
legislation. Recently McAlpin received 
a letter from Henry Baskin, of Detroit, 
Michigan, which illustrates the point. 
Mr. Baskin said in part: 


Legislation of this type is of extreme 
interest to me in that I most recently 
completed, as appointed counsel, a 
trial of some ten weeks duration in the 
Federal Court for the Eastern District 
of Michigan. As you know, there is no 
provision to compensate appointed 
counsel for these cases, and the lack of 
compensation for even minimum ex- 
penses incurred has indeed caused a 
grave hardship on me. 


Young Lawyers in 
Government 

The new Committee on Status of 
Young Lawyers in Government, brain- 
child of Edwin S. Rockefeller III, 
Assistant to the General Counsel of the 
Federal Trade Commission, held a well- 
attended luncheon meeting on March 
31 in Washington, D. C., acknowledg- 
ing the J.B.C.’s interest in young law- 
yers in Government service. Three 
directors, Kenneth J. Burns, Jr., 
Chicago, Illinois, James M. Ballengee, 
Philadelphia, Pennsylvania, and James 
J. Bierbower, Washington, D. C., and 
Chairman McAlpin, and council mem- 
ber James R. Stoner, Washington, 
D. C. were present at the luncheon. 
McAlpin stressed the importance of 
the work of the committee, after which 
George M. Coburn, committee vice 
chairman, office of the General Coun- 
sel, Department of the Navy, outlined 
the purpose and plans of the com- 
mittee. 

Among the current undertakings of 
the committee is the dissemination of 
information about job opportunities 
for young lawyers in the Federal Gov- 
ernment, both in Washington and 
throughout the country. It is estimated 
that at least 10,000 civilian lawyers are 
currently on the Government payroll, 
and several hundred join the ranks 
each year. This ambitious project will 
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Conference officials meet with Congressman Stuart L. Udall (Ariz.), 
sponsor of compensation for assigned connsel-public defender option legis- 
lation. Left to right: Conference Director James M. Ballengee, Director 
Kenneth J. Burns, Jr., Legislation Committee Chairman Walter F. Sheble, 
National Chairman Kirk McAlpin, State Presidents Reception Committee 
Chairman Lawrence McN. Johnson and Congressman Udall. 
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Government Lawyers Committee Meets. Left to right: Kirk McAlpin 
(JBC National Chairman), Lawrence McN. Johnson (President, North 
Carolina Young Lawyers Section), Edwin S. Rockefeller, III (Chairman, 
Government Lawyers Committee), Kenneth J. Burns, Jr. (JBC Director), 
Andrew J. Valentine (Vice Chairman, Government Lawyers Committee), 
Elizabeth A. Elward (Secretary, Government Lawyers Committee), James 
J. Bierbower (JBC Director), George M. Coburn (Vice Chairman, Govern- 
ment Lawyers Committee), James M. Ballengee (JBC Director), Seymour 
Knox Hale (Vice Chairman, Government Lawyers Committee), Robert 
Becker (Vice Chairman, Government Lawyers Committee), and James R. 


Stoner (Executive Council Adviser). 





entail obtaining a list of job oppor- 
tunities from the various agencies and, 
once obtained, making this information 
available on a current basis through a 
Washington, D. C., clearing house and 


J.B.C. publications. The first publica- 
tion is slated for July. 

In addition, and in furtherance of 
the purpose of the committee, a tenta- 
tive draft of a questionnaire polling 


federal lawyers regarding conditions in 
the legal profession in Government 
service was discussed and a final draft 
approved which will be in the mail 
shortly. 


St. Louis Honors A.L.S.A. 

The Junior Section of the St. Louis 
Bar Association sponsored a luncheon 
in honor of the delegates to the Eighth 
Circuit Meeting of the American Law 
Student Association, held March 13 
and 14 under the auspices of the St. 
Louis University School of Law. Credit 
for this most successful meeting is due 
in a large measure to the efforts of 
Dan McAuliffe, Vice President of the 
A.L.S.A., who was in charge of ar- 
rangements for the meeting. One of the 
highlights at the luncheon meeting was 
the very well received talk of Chairman 
McAlpin, on an occasion which pre- 
sented an opportunity to the Confer- 
ence to express its keen interest in our 
law students as future members and 
leaders. 

In attendance at the luncheon meet- 
ing were delegates from the following 
law schools: St. Louis University 
School of Law, Washington University 
School of Law, University of Minne- 
sota School of Law, University of 
South Dakota School of Law, Univer- 
sity of Iowa School of Law, Drake 
University School of Law, University 
of Missouri School of Law, and Kansas 
City University School of Law. 


Notice of Elections of Junior Bar Conference Officers 


The annual election of officers and 
council representatives of the Junior 
Bar Conference for the year beginning 
with the adjournment of the annual 
meeting will be held in Miami on 
August 24, 1959. Officers to be chosen 
are Chairman, Vice Chairman and 
Secretary. Representatives will be 
elected to the Council from the First, 
Third, Fifth, Seventh, Ninth, Eleventh, 
and District of Columbia Districts. 

Nominating petitions for each of the 
aboye positions must be submitted on 
or before June 15, 1959. Each petition 
shall be endorsed by at least twenty 
members of the Conference; endorsers 
of a nominee for the Council shall be 
residents of the district in respect to 
which the petition is submitted. Each 


petition shall contain a brief bio- 
graphical sketch of the background and 
qualifications of the candidate. 

Petitions for the three national offices 
shall be submitted to the National 
Chairman, Kirk M. McAlpin, Box 566, 
Savannah, Georgia, and to the National 
Secretary, William Reece Smith, Jr., 
Box 3239, Tampa, Florida. Petitions 
for the council posts should be sub- 
mitted to the respective incumbent 
council representatives and conformed 
copies shall also be forwarded to the 
National Chairman and Secretary. The 
incumbent council representatives for 
the districts as to which vacancies must 
be filled are as follows: 

First—Donald J. Evans, 84 State 
Street, Boston 9, Massachusetts 


$20 American Bar Association Journal 


Third—Paul L. Jaffe, 1518 Packard 
Building, Philadelphia 2, Pennsylvania 

Fifth—J. Rex Farrior, Jr., Box 3324, 
Tampa, Florida 

Seventh—John S. Rendleman, South- 
ern Illinois University, President’s 
Office, Carbondale, Illinois 

Ninth—Calvin H. Udall, First Na- 
tional Bank Building, Phoenix, Arizona 

Eleventh—Lewis A. Dysart, Balti- 
more Building, Kansas City, Missouri 

District of Columbia—James R. 
Stoner, 1405 G Street, NW, Washing- 
ton 5, D. C. 

This notice is given pursuant to the 
provisions of Article VI, Section 6.1 of 
the by-laws. 

WituaM Reece Smita, Jr. 
Secretary 
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Arthur John Keeffe, Washington, D.C., Editor-in-Charge 


A pymratty: Professor Milton 
Conover of the Seton Hall Law School 
in Newark, New Jersey, has an interest- 
ing study of the expansion of admiralty 
jurisdiction from control of water that 
ebbs and flows with the tide to “embrace 
all navigable waters”. His piece is 
entitled, “The Abandonment of the 
‘Tidewater’ Concept of Admiralty Juris- 
diction in the United States”, and 
appears in the December, 1958, issue 
of the Oregon Law Review (pages 34- 
53; Eugene, Oregon; $1.50 per copy). 
In 1825 in The Steamboat Thomas 
Jefferson, 23 U. S. 428, Mr. Justice 
Story established the tidewater concept, 
and Chief Justice Roger Brooke 
Taney demolished it in The Propeller 
Genesee Chief case in 1851. Professor 
Conover’s article is the more delightful 
to me because of its footnotes. Foot- 
note 17 cites the late Judge Putnam’s 
article in 10 Cornell Law Review and it 
was my pleasure to appear before him 
with Otey McClellan in C. C. Burling- 
ham’s office long ago. The judge as a 
youngster took charge of telegraphing 
for Cleveland in many 
Blaine’s famous “Rum, Romanism and 
Rebellion” remark. In footnotes 1, 12 
and 16, Professor Conover cites Profes- 
sor Gus Robinson’s hornbook on ad- 
miralty and this will please the old Pi- 
rate as it does me. The father of Profes- 
sor Robinson had many interesting ex- 
periences in the United States Navy, 
one of which is the subject of a chapter 
entitled, “Five Against the Sea” in 
Hanson Baldwin’s great book Admiral 


Death (published by Simon & Schuster, 
1939), 


languages 


A MISH MEN: When the item on the 
Amish appeared in the February is- 





sue of the JouRNAL (45 A.B.A.J. No. 2, 
page 192), my good friend Torrance 
Brooks, of the Cattaraugus, New York 
Bar, was inspired to write his aging 
“perfesser” as follows: 


I was very much interested in your 
comment in the February issue about 
the “Amish men”. About thirty or 
forty families of the Amish from near 
Akron, Ohio have moved into the farm- 
ing area near Cattaraugus. My associ- 
ate, Richard Dirkx (Cornell, ’56) is a 
member of the school board in the dis- 
trict in which the Amish people have 
settled. They are refusing to send their 
children to the public school. They 
maintain their own private school for 
their own children through the eighth 
grade. The teacher in their private 
school has only an eighth grade educa- 
tion herself. The school is not recog- 
nized by the New York State Educa- 
tion Department. At the present time 
the State Education Department is 
threatening to discontinue state aid to 
the Pine Valley Central School unless 
they take steps to force the Amish chil- 
dren to attend. My law associate is 
wondering what will happen here in 
New York. He has also heard that more 
of the group in Akron may move to 
New York in view of the status of the 
Ohio law at the present time. 

I believe that this group of Amish 
people have split off from the Penn- 
sylvania group and from all appear- 
ances did not take with them the 
farming know-how which is displayed 
at Lancaster, Pennsylvania. Our group 
seems to have more problems and less 
prosperity. 


At Cornell, long ago, I wrote my sec- 
ond law review article with Torrance 
Brooks, then the father of five children, 
and William Grier, now of the White 
Plains, New York, Bar, and a good ar- 
ticle it was, thanks to those fine fellows. 
It was entitled “86 or 100” so the title 
would fit on the cover, and it points out 
faults in New York State procedure 


that persist to this day and argues in 
vain for New York to join the church 
and adopt the Federal Rules of Civil 


Procedure. 


Bu OF RIGHTS: Edward Dum- 
bauld, now a Judge in the Common 
Pleas Court of Fayette County, Penn- 
sylvania, author of The Bill of Rights 
Today, published in 1957, has a valu- 
able study of the “State Precedents for 
the Bill of Rights” in Volume 7, Num- 
ber 2 of the Journal of Public Law, 
published by Emory University Law 
School, at Atlanta 22, Georgia. Single 
copies are two dollars. I have read the 
Judge’s piece with great pleasure and 
profit. 


> ORPORATION LAW: Volume XI, 
No. 4, of the University of Florida 
Law Review for the winter of 1958 
(Gainesville, Florida, $2.00) is a 208- 
page symposium on corporation law. 
Ray W. Richardson, Jr., of the Florida 
Bar, writes on “Formation of Corpora- 
tions in Florida” (pages 395-432) ; 
Professor Leonard S. Powers, of Duke 
Law School, on the “Close Corpora- 
tion” (pages 433-473); Professor 
Robert B. Mautz, cf Florida Law 
School, with the aid of Gerald W. Rock, 
a Florida Law School student, on 
“Management” (pages 474-508); and 
Professors James J. Freeland and 
Richard B. Stephens, of Florida Law 
School, on “Corporate Taxes” (pages 
509-598) . 

Of especial interest to readers 
throughout the country is this last com- 
prehensive article dealing as it does 
with the federal income taxation aspects 
of the preceding articles. Although the 
article on corporate formation is main- 
ly concerned with Florida law, the re- 
mainder of the issue will be of interest 
to a national audience. 


Feperat FIELD PRE-EMPTION: 
Perhaps no decision of the Warren 
Court has evoked more discussion than 
the reversal of the conviction of Steve 
Nelson by Pennsylvania under that 
state’s Sedition Act. In his paper en- 
titled, “Supersession and Subversion: 
Limitations on State Power To Deal 
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with Issues of Subversion and Loyalty” 
published in a special supplement of 
the University of Chicago Law School 
Record (Vol. 8, No. 1, August, 1958; 
price: $2.00; address: Chicago 37, IIli- 
nois) Professor Roger C. Crampton 
gives a splendid analysis of the holding 
of the Court in the case. He points out 
that “Nelson is apparently the first case 
in which the Supreme Court has held 
that a federal criminal statute, not in- 
volving a regulatory scheme under the 
commerce clause, supersedes, in the ab- 
sence of conflicting provisions, the en- 
forceability of a concurrent state crimi- 
nal statute.” The Pundit concludes “the 
Court erred (1) in failing to examine 
critically the applicability of the ‘tests 
of supersession’ drawn from commerce 
clause cases, and (2) in failing to 
reckon in serious fashion with the 
saving clause of 18 U.S.C. 3231.” How- 
ever, Professor Crampton believes “the 
result, if not the rationale, in Nelson” 
can be justified on the theory that 
sedition like treason “involves a matter 
within the exclusive competence of the 
federal government”. 

Chief Justice Warren at the end of 
his opinion in Nelson stated that in the 
absence of specific congressional state- 
ment the Court should not presume 
that Pennsylvania could also prosecute 
in this field, as, if it did, double con- 
victions for the same crime would re- 
sult. Professor Crampton discusses this 
and argues that, while states should be 
allowed to prosecute for “bank robbery, 
assault on a federal officer, theft from 
a post office and the like”, they should 
no longer be permitted to punish other 
overlapping offenses, “such as interfer- 
ence with federal recruitment, desecra- 
tion of the United States flag, imper- 
sonation of a federal officer and the 
like”. Query whether he is right in 
this? 

Professor Crampton expressed the 
view that in Abbate v. United States, 
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247 F. 2d 410, and Bartkus v. Illinois, 
7 Ill. 2d 134, 130 N.E. 2d 187, the 
Supreme Court would reverse United 
States v. Lanza, 260 U. S. 377, and out- 
law federal and state convictions for 
the same crime. As he put it, “It does 
not seem unlikely that the Lanza rule 
will be overturned and that the States 
will be forbidden to prosecute a person 
acquitted of the same act after a 
Federal trial.” Alas, I thought so also 
and when one is in error it is nice to 
have such distinguished company. On 
March 30, 1959, the Supreme Court 
reafirmed the Lanza case and upheld 
the convictions of Abbate, Docket 7, 
and Bartkus, Docket 1. While the 
Court’s opinion does not discuss the 
Nelson case, the dissent of Mr. Justice 
Black in the footnotes refers to it sev- 
eral times. Bartkus puts a different 
light on Nelson and the vote six to 
three, with only the Chief Justice and 
Justices Black and Douglas dissenting, 
would seem to embalm for a spell not 
only Lanza but the rule that the Bill 
of Rights does not apply in haec verbae 
to the states. 


Feperaustate RELATION- 
SHIP: The Conference of Chief Justices 
of the States commissioned Professor 
Philip B. Kurland, of the University 
of Chicago Law School, as a consultant 
in August of 1957. Thereafter and 
prior to the issuance of their report 
entitled, “Federal-State Relationships 
as Affected by Judicial Decisions” in 
August of 1958, Professor Kurland and 
four of his colleagues (Professors 
Francis A. Allen, who writes on crimi- 
nal law; Roger C. Crampton, on sub- 
version; Allison Dunham, on commerce 
and federal questions; Bernard D. 
Meltzer, on labor relations; and, Pro- 
fessor Kurland himself on process and 
distribution of judicial power) at the 
University of Chicago Law School pre- 
pared and submitted studies of differ- 
ent phases of the problem to the Con- 
ference. These studies have now been 
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published by the Chicago Law School 
Record in a special supplement issued 
in the Autumn of 1958 (Vol. 8, No. 1; 
price: $2.00; address: Chicago 37, 
Illinois). Each is extraordinarily well 
done and I cannot recommend their 
acquisition too highly. 


(GoveRNMENT SECRECY: Milton 
M. Carrow, of the New York Bar, has 
written a valuable article with respect 
to the right of the Government to with- 
hold information. It is entitled “Gov- 
ernmental Nondisclosure in Judicial 
and appears in the 
December, 1958, issue of the Univer- 
sity of Pennsylvania Law Review (Vol. 
107, No. 2, pages 166-198; $1.50 per 
single copy; Philadelphia, Pennsyl- 
vania). 

In footnote 2, Mr. Carrow refers to 
the fine hearings of Congressman John 
E. Moss and his able counsel, John 
Mitchell. This same footnote refers also 
to the memorandum of the Attorney 
General sent on May 17, 1954, by 
President Eisenhower to the Secretary 
of Defense in connection with the 
Army-McCarthy . hearings. However, 
the footnote omits to state that the 
author of the memorandum was my 
classmate, Herman Wolkinson of the 
Department of Justice, and that the 
substance of his study appears in 10 
Federal Bar Association Journal, April 
to October, 1949, at pages 103, 223 and 
319 (“Demands of Congressional Com- 
mittees for Executive Papers”). 

Mr. Carrow’s paper is the more 
timely in that the Supreme Court at 
the present term has heard two cases 
with respect to the right of the Govern- 
ment to keep secret the names of in- 
formers in security cases (Docket 50+, 
Charles Allen Taylor, and Docket 180, 
William L. Greene v. McElroy). The 
Taylor case was argued on March 31, 
1959, and the argument was interest- 
ingly reported by Anthony Lewis, of 
the New York Times on April 1, 1959 
(page 13). The Greene case was argued 
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the following day and Mr. Lewis re- 
ported that argument also in the Times 
on April 2, 1959 (page 12). Mr. 
Carrow discusses the Greene decision 
at the D. C. Circuit, 254 F. 2d. 944, 
certiorari granted, 27 U. S. Law Week 
3134. He also discusses the prior cases, 
such as Dayton v. Dulles, 254 F. 2d 71, 
reversed 357 U. S. 144, and Jencks v. 
United States, 353 U. S. 657. 


Hor CARGO: There is an excellent 
editorial note by Michael J. Long in 
the University of Cincinnati Law Re- 
view for the winter of 1959 (Vol. 28, 
No. 1, pages 73-79; single copy $1.50; 
address: Cincinnati 21, Ohio) with 
respect to the so-called secondary boy- 
cott provision of the Taft-Hartley Act 
(the Labor Management Relations Act 
of 1947, Section 8(b) (4) ). Mr. Long’s 
study is the more valuable in that he 
traces the legal interpretation from 
decisions by the National Labor Rela- 
tions Board (Conway’s Express Co., 
87 N.L.R.B. 972; Pittsburgh Plate 
Glass Co., 105 N.L.R.B. 740; McAllister 
Transfer, Inc., 110 N.L.R.B. 1769; 
Sand Door and Plywood Co., 113 
N.L.R.B. 1210; and American Iron 
and Machine Works Company, 115 
N.L.R.B. 800) to the review of the 
Sand Door and American Iron rulings 
by the Supreme Court of the United 
States in Local 1976, United Brother- 
hood of Carpenters, A.F.L. v. N.L.R.B., 
78S. Ct. 1011. The writer’s conclusion 
is that, “By this decision of the Court, 
a ‘hot-cargo’ clause is contractually 
valid but can be repudiated by the 
employer with absolute immunity” 
(page 77). For this reason the dissent 
stated, “The present decision is capri- 
cious” and with this, Mr. Long says, 
“One almost necessarily must agree.” 


He concludes that a question of inter- 
pretation of Section 8(b) (4) will as 
“a certainty” remain “a troublesome 
one until the interpretation of the sec- 
tion attains some permanence”. 


Miurary JUSTICE: The JAC 
Journal, published by the Judge Ad- 
vocate General of the Navy, Admiral 
Chester Ward, with the aid of his 
Deputy, Captain William C. Mott, un- 
der the editorship of Commander 
Andrew J. Valentine, carries in its 
March issue an excellent article by 
Zeigel W. Neff with respect to the work 
of the Navy Board of Review. Mr. Neff 
is a member of Navy Review Board 
One and comes to his present post after 
a distinguished combat career as a 
naval aviator in World War II and as 
a Law Specialist in Korea. His study 
is divided into six parts: “Jurisdic- 
tion”, “Membership”, “The Officer”, 
“Evidence”, “Sentence”, and “Preju- 
dicial Errors”. An interesting and valu- 
able paper. 


Rosison-patman ACT: That 
old Yalee, George Spelvin, has an in- 
teresting analysis of the decision of the 
United States Court of Appeals for the 
District of Columbia Circuit in the 
Simplicity Pattern case (258 F. 2d 673, 
certiorari granted, 358 U. S. 897). The 
Supreme Court of the United States 
held argument in the Simplicity Pattern 
case during the week of March 30, 
1959, and when the opinion comes 
down, it will be fun to reread Spelvin’s 
note against the Court’s opinion (pages 
808-825, March, 1959, Vol. 68, No. 4, 
$2.00, 401A Yale Station, New Haven, 
Connecticut). 


Law Magazines 


- HAND COLORED 
PRINTS OF 
VANITY FAIR 
SPY 
CARICATURES 


Size 9 x 12. Ready 
for framing. Edition 
is limited. Money 
back guarantee. 
a PRICE $10 


ections (Dept. A), 137 E. 25 St., N.Y.C. 























Art Sel 





S pace: The JAG Journal in its 
February, 1959, issue carries a sym- 
posium devoted to space. There is a 
foreword by Secretary McElroy. There 
follow articles by Loftus Becker, the 
Legal Adviser to the State Department, 
on “United States Foreign Policy and 
the Development of Law for Outer 
Space”; Professor John Cobb Cooper, 
of McGill University, on “Space Above 
the Seas”; Admiral Chester Ward, the 
Judge Advocate General of the Navy, 
on “Space Law as a Way to World 
Peace”; Sir Leslie Knox Munro, for- 
merly the Permanent Representative of 
New Zealand to the United Nations and 
now official United Nations Represent- 
active To Report on Developments in 
Hungary, on “The Nations and the 
Firmament—The World Organization 
in Man’s Quest for Outer Space”; Paul 
G. Dembling, Assistant General Coun- 
sel of “Nasa” (“The National Aero- 
nautics and Space Administration”), 
on “National Coordination for Space 
Exploration,” a piece that discusses the 
controversial patent clauses in the pro- 
curement contracts of “Nasa”; and by 
Admiral John E. Clark, Deputy Direc- 
tor of “Arpa” (The Advanced Research 
Projects Agency) on “Programming 
for Space Defense”. This is a splendid 
issue and Admiral Ward, Captain Mott 
and Commander Valentine deserve 
great credit for it. Single copies can 
be had for twenty-five cents each and 
a subscription for $1.25 by writing the 
Superintendent of Documents at the 
Government Printing Office, Washing- 
ton 25, D. C. 
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(Continued from page 485) 


rangements made and to be made, 
tested and to be tested, sustained and 
to be sustained. 


So we come to the third aspect of 
the subject which I venture to touch 
on tonight, namely the fact that there 
is an immense amount of actual legal 
work to be done, right now, and main- 
ly, of course, by lawyers. And let me 
add, emphatically, in most cases for a 
proper fee. We are not talking about 
part-time do-goodism; we are talking 
about doing the world’s work, full-time, 
with the highest professional com- 
petence. 


The work needs to be done for its 
own sake, for the weaving of the fabric 
of law. But it is equally important for 
the sake of public understanding: every 
step taken to put some part of inter- 
national affairs under law is a demon- 
stration to the public of the uses of 
the law. 


Examples of legal work to be done 
could be drawn from literally every 
field of human activity—from outer 
space to internal medicine. I will 
choose two large examples—one, in the 
field of world business, the other in 
international politics. 
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As to the economic organization of 
the world, we have long been involved 
in “foreign aid” and will continue to 
be. But for years some of us have been 
saying that far, far more important 
than any amount of “hand-outs” would 
be a stern, no-fooling effort to establish 
adequate rules for international invest- 
ment and trade. Have our words been 
lost in the wind? They seemed to be— 
but now, here too, the power of a right 
idea makes its way. Our recent eminent 
visitor from South America, President 
Frondizi of the Argentine, tells us with 
enthusiasm that the future of the 
Argentine’s economy is based on respect 
for law. And now, most importantly of 
all, there lies on the agenda of inter- 
national affairs a really fundamental 
proposal worked out by the No. 1 
banker of Germany, Mr. Hermann Abs. 
Mr. Abs calls his proposal a Magna 
Charta for trade and investment 
throughout the world. Every enlight- 
ened American corporation should back 
that Magna Charta—whether or not it 
is engaged in foreign trade. Corpora- 
tions need the advice and the prodding 
of their lawyers to see the profound 
importance of the Abs proposal. For 
at stake there is the prosperity of the 
world—and our prosperity. At stake 
there is the future of free enterprise— 
at home no less than abroad. At stake 
there may even be the peace of the 
world, since nothing could so vitalize 
the rule of law as to have it extended 
to all business transactions everywhere 
on earth. This would give to millions 
of people the habit of abiding by the 
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law, or trusting in the law, and of pros- 
pering in the trust and confidence 
which only the law can give. The law 
both as the tremendous first principle, 
and the law seen also as the moderator 
of daily life. 

In the field of international politics, 
the example I would take is arbitration 
agreements. All during the nineteenth 
century there was a steady advance in 
the use of arbitration. In fact, Ameri- 
can use of this technique began with 
the founding of this country. You will 
remember that in 1794 the Jay Treaty 
between Great Britain and the United 
States provided for the arbitration of 
certain issues arising at the end of 
the Revolutionary War, including the 
boundary between Maine and Nova 
Scotia. The negotiations were success- 
ful and the results were accepted. In 
the one hundred years that followed. 
a total of 177 disputes between nations 
were resolved by arbitration and the 
United States was involved in seventy- 
nine of them. And remember: all this 
was done without any supra-national 
policeman with a big club. 

The high tide of faith in arbitration 
as a means of having peace with justice 
was probably marked by the Hague 
Conference of 1907—about the time 
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Andrew Carnegie set up his Peace 
Foundation with every expectation that 
war would be abolished long before 
now. But then came the breakdown of 
the West in 1914—and since then one 
has heard less and less of arbitration. 
The reason was, in part, a basic loss 
of faith that nations and governments 
would keep their word. Pacta sunt 
servanda—agreements must be kept. 
The way to restore faith in good faith 
is to make more agreements, to make 
them carefully, and to keep them. 

But arbitration agreements are only 
a part of the fabric of lawfulness 
throughout the world. The fabric can 
be even more strongly woven by de- 
veloping regional courts. Why not, for 
example, a court with a developing 
body of law to settle all disputes, with- 
out exception, in the Western Hemi- 
sphere? A marvelous thing for the new 
world and a splendid example to the 
old. 

Meanwhile, there is the World Court 
of the United Nations—the most un- 
used court in history. As President 
Eisenhower indicated in his message, 
we cannot proceed to advance the rule 
of law until we do our part to make 


The Papers of the 
Executive Branch 
(Continued from page 470) 


does not affect the congressional right 
to information. For McGrain v. Daugh- 
erty holds that the authority to obtain 
information is an essential attribute of 
the powers appropriate to the legisla- 
tive department. 


In truth, if the separation of powers 
has anything to tell us on the subject 
under discussion, it is that the Con- 
gress has the right to obtain informa- 


that Court a little more useful than 
it is. That means that the Connally 
Amendment must be repealed. Since 
that amendment bears the name of a 
beloved Texas Senator, I think we 
should call upon the members of the 
Texas Bar to make it their special job, 
with all respect to Old Tom, to amend 
that amendment. 

The agenda, of which I have merely 
suggested a very few examples, are 
vast. If it is to be mainly your work, 
how will it relate to mine? As an 
editor, I have reason to know that the 
American people’s appetite for facts is 
ravenous. But I also know—and the 
people know—that facts by themselves, 
facts in their “innumerable swarmings”, 
are meaningless. Facts about the 
world, facts about the contemporary 
United States, facts about our nation’s 
activities in the world, become signifi- 
cant only as they are attached to a 
theme, a line of effort, a vision of the 
truth. As an editor presenting the news 
of America and the world, I need a 
clear theme. And so does the reader. 
So do we all—all the people. 


But the theme cannot be contrived. 


tion from any source—even from of- 
ficials of departments and agencies in 
the Executive Branch. In the United 
States there is, unlike the situation 
which prevails in a parliamentary sys- 
tem such as that in Britain, a clear 
separation between the Legislative and 
Executive Branches. It is this very 
separation that makes the congressional 
right to obtain information from the 
Executive so essential, if the functions 
of the Congress as the elected repre- 
sentatives of the people are adequately 
to be carried out. The absence of close 
rapport between the Legislative and 





It must be deeper far than propaganda. 
It must be found actually running 
through the operations of our society 
and its government. | think the theme 
now lies half-hidden, half-visible in the 
actual American experience. We may 
agree with those who point out that the 
American destiny has been largely 
shaped by the particulars of place and 
time; that much of our experience as 
a nation and many details of our way 
of life are peculiar to us—and will 
But the essentials of the 
American experience can be communi- 
cated. First of all, we must understand 
them more clearly ourselves in order 
to communicate them to the world. 
More than ever, and on the broadest 
scale, the appropriate theme for Amer- 
ica is liberty under law—and this is 
our opportunity to work in the world. 
It is this theme, developed from its 
highest moral principles down to its 
most practical aspects, that can define 
the role that the United States must 
play in the world. And it can restore 
to us all an ample sense of the meaning 
and purpose of life in America, in the 
world, from day to day—and into the 
farthest reaches of vision and prophecy. 


remain so. 


Executive branches in this country, 
comparable to those which exist under 
a parliamentary system, and the non- 
existence in the Congress of an institu- 
tion such as the British question peri- 
od, have perforce made reliance by the 
Congress upon its right to obtain in- 
formation from the Executive essential 
if it is intelligently to perform its legis- 
lative tasks. Unless the Congress pos- 
sesses the right to obtain Executive in- 
formation, its power of oversight of 
administration in a system such as ours 
becomes a power devoid of most of its 
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practical content, since it depends for 
its effectiveness solely upon informa- 
tion parceled out ex gratia by the 
Executive 


IV. Conclusion 

If the prior portions of this article 
have demonstrated anything, it is that 
the claim of an Executive privilege to 
restrict the Congress’s access to its 
papers has no legal justification. It is 
supported by neither statutes nor judi- 
cial precedents. It must rest, therefore, 
solely upon inherent authority. But the 
vague claim of Executive prerogative 
(even assuming arguendo that it may 
be valid as a matter of internal ad- 
ministration where only private par- 
ties are concerned) must surely give 
way before the clear constitutional 
power of the Congress to seek informa- 
tion. Otherwise the admitted congres- 
sional powers of legislation and over- 
sight would be at the mercy of a de- 
partment or agency when the informa- 
tion necessary to intelligent exercise 
of those powers happened to be in the 
possession of such department or 
agency, | 

To be sure, departments and agen- 
cies have a natural desire to be wholly 
’ free of investigatory demands. But the 
possibilities of administrative incon- 
venience here are surely outweighed 
by the overriding public interest in 
heving the affairs of the Government 
carried on free of the “paper curtain” 
of official secrecy. 

The claim of the Attorney General 
that the Government cannot carry on 
its business if its internal workings are 
fully subject to congressional inquiry 
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is not a new one. A similar pretension 
was raised in court in one of the great 
state trials of eighteenth-century Eng- 
land. There, counsel for the Governor 
and Council of the East India Com- 
pany sought not to produce the council 
records, because, said he, it would lead 
to “many inconveniences and ill conse- 
quences to exhibit the proceedings of 
the Council in an open court of justice, 
especially as they may sometimes con- 
tain secrets of the utmost importance 
to the interest and even to the safety 
of the state”. 


The court rejected this claim of 
privilege, saying: 


We are not surprised that the Gov- 
ernor General and Council should be 
desirous to prevent their books being 
examined, which might tend to the con- 
sequences they mention. . . But at the 
same time it is a matter of justice that, 
if they contain evidence material to the 
parties in civil suits, they may have an 
opportunity of availing themselves of 
it. 


To the dangers of abuse adverted 
to by counsel, the court declared that it 
itself would ensure that proper use was 
made of the records produced: 


When it is necessary they should be 
produced, the Court will take care they 
are not made an improper use of.°* 


When any individual, from the high- 
est to the lowest, is required to heed 
the call of justice in the courts—no 
matter how piddling the particular 
case—can it be claimed that any public 
officer is not subject to the even more 
important demands of the “grand in- 
quest of the nation”? In Bentham’s fa- 
mous words: 


Were the Prince of Wales, the Arch- 
bishop of Canterbury, and the Lord 
High Chancellor, to be passing by in 
the same coach while a chimney sweep- 
er and a barrowwoman were in dis- 
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pute about a halfpennyworth of apples. 
and the chimneysweeper or the barrow- 
woman were to think proper to call 
upon them for their evidence, could 
they refuse it? No; most certainly.2* 


If this is true in a court, how much 
more true must it be in an inquiry by 
the elected representatives of the peo- 
ple themselves. “The public”, declared 
Lord Hardwicke, L.C., “has a right to 
every man’s evidence”.?° Shall this be 
true of the most paltry private-law case. 
and not of the evidence sought in an 
investigation authorized by solemn 
resolution of the people’s representa- 
tives, in Congress assembled? To as- 
sert that Executive and administrative 
agencies are not subject to the fullest 
congressional scrutiny is to advance an 
argument as untenable today as it was 
when cast in the language of the Plan- 
tagenets, the Tudors and the Stuarts. 
If that position were deemed valid, the 
fiat of the Executive and not the will 
of the people, would be the supreme 
law of the land. 


There is no such avenue of escape 
from the overriding investigatory pow- 
er of the Congress. Executive agencies 
being investigated must not themselves 
determine which of their files and rec- 
ords should be made available; nor 
must their mere ipse dixit be conclu- 
sive that their claims of privilege are 
justified. On the contrary, to the claim 


of Executive privilege to withhold in-— 


formation from it, the Congress must 
respond, as once did William Pitt, the 
elder, “We are called the Grand In- 
quest of the Nation, and as such it is 
our duty to inquire into every Step of 


public management, either Abroad or - 


at Home, in order to see that nothing 


has been done amiss”.®° 





27 Trial of Maharajah Nundocomar, 20 How 
St. Tr. 1057 (1776). 

28. 4 BENTHAM’s Works 320. 

29. 12 CopBert’s PARLIAMENTARY History 693. 

30. 13 Commons Debates 172. For a more 
exhaustive treatment of the subject of this 
aper by the present writer, see the March, 
959, issue of the CaLirorn1a Law REVIEW. 
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Copyright Law 

(Continued from page 426) 
performances, with an attendance not 
exceeding 750 persons, an average of 
one hundred persons a performance. 
There were no other presentations of 
the play. 

On appeal to the District Court of 
Appeals, the court held that the “evi- 
dence was not sufficient to warrant the 
implied findings that the title Slightly 
Scandalous acquired and retained a 
secondary meaning in relation to 
respondent’s play”. 

The Supreme Court of California 
reversed and held that not only were 
the damages of $17,500 not excessive, 
but that the title had acquired a sec- 
ondary meaning, because it was publi- 
cized in three of the largest cities in 
the country; rehearsals and production 
were announced in dramatic and mo- 
tion picture journals in Hollywood and 
New York; that the small attendance 
at the performances is only “important 
in connection with the amount of dam- 
ages which should be awarded, but it 
does not determine whether the title 
has acquired a secondary meaning”. 

The court further observed that “the 
record includes testimony to the effect 
that other titles to unsuccessful plays 
have been sold for larger amounts. The 
value of property wrongfully taken is a 
matter for the determination of the 
jury and the evidence as a whole sup- 
ports the award in Jackson’s favor”; 


_and that “Popularity is not a require- 


ment for secondary meaning because 
notoriety and adverse discussion may 
bring about widespread identification 
of the play by its title and may pique 
the public interest. Likewise, advertis- 
ing, even of an unpopular play, may 
cause the public to identify it as one 
which has been a ‘Broadway produc- 
tion’”, 

On the other hand, in Herzig v. 20th 
Century Fox, the plaintiff dramatist 
asked for $250,000 damages and in- 


junction for the use of the title Vicki. 
The federal court denied the plaintiff’s 
application for an injunction, holding 
that as plaintiff's play was a “flop” it 
could not be claimed that defendant’s 
use interfered with plaintiff's possible 
sale of motion picture rights, as the 
purchase of stage “flops” by a motion 
picture company is based on the story 
and not on the title.37 


VII. Foreign Protection 
of Titles 

While the British theory of the pro- 
tection of titles to literary works is 
similar to ours, that is, the prevention 
of deception of the public, the British 
grant relief based on “passing off”.3% 
We, however, are gradually departing 
from our theory of “palming off”.9 

The British maintain that there must 
be a “common field of activity” to 
sustain an action for unfair competi- 
tion. On that theory, the court denied 
relief to the publishers of a song, the 
title of which was used by a motion 
picture company.?® Yet, the views of 
our courts appear to be contra.*! 

There is a paucity of decisions in 
France dealing with the protection of 
titles. Most of the controversies are 
settled under the rules of the various 
societies of authors, composers and 
producers. Few disputes are presented 
to the courts. 

“Originality” is the touchstone of 
French protection. Although a title, as 
such, is not considered a writing and 
hence not protected by the laws govern- 
ing writings, the one who first attaches 
a word or phrase to a literary product 
acquires certain proprietary rights 
therein. 


On February 22, 1944, the French 
legislature formalized this protection, 
at least in the area of motion picture 
titles, by establishing a body not unlike 
our Motion Picture Association of 
America, and requiring the deposit and 
clearance of proposed titles. 

In some other countries, such as 
Belgium, Egypt, Mexico, Ecuador, 
Venezuela and Portugal, there is a 
varying degree of protection for the 
title of literary property.** 

The multilateral international copy- 
right conventions have, with a single 
exception, omitted any provision for 
the protection of titles. The exception 
is the Washington Convention in 1946, 
which granted a limited protection 
within the member countries. Protec- 
tion will be granted when (1) the 
original work has gained international 
recognition, and (2) the conflicting 
title is used on a work of similar kind 
and character, involving a possibility 
of confusion. This was merely a statu- 
tory declaration of the common law of 
the United States.*4 

Aside from the purely legal prob- 
lems, motion picture companies releas- 
ing U. S. pictures abroad are busy 
changing the English titles to make 
them understandable in foreign coun- 
tries. For example, when Guys and 
Dolls, the title taken from Damon 
Runyon’s story of that name, was given 
to the motion picture, the question 
arose, what are the foreign equiva- 
lents? In Hebrew, it is The Boys and 
the Attractive Easy-Going Girls: in 
French, it is Blanches Colombes et Vil- 
lains Messieurs; in Spanish, They’s and 
They’s or He’s and She’s. The German 


equivalent is Schwere Jungen—Leichte 





37. Herzig v. 20th Century Fox (S.D. Cal. not 
officially reported). See Varrety, November 23, 
1955. 


38. Copinger and Skone James, THE Law or 
Coprricut (9th ed. 1958) pages 87 et seq. 

39. Metropolitan Opera Assn. Inc. v. Wagner- 
Nichols, 101 N.Y.S. 483, at page 491. 

40. Francis, Day & Hunter, Ltd. v. Twentieth 
Century Fox Ltd., supra; Copinger and Skone 
James; op. cit. supra. note 36, at page 92. 

41. “The courts have thus recognized that in 
the complex pattern of modern business rela- 
tionships, persons in theoretically non-competi- 


tive fields may, by unethical business practices, 
inflict as severe and reprehensible injuries upon 
others as can direct competitors”. Metropolitan 
Opera ” wean v. Wagner-Nichols, page 492, supra, 


note 39. 
j an Borel d’Hauterive v. Aubert, June 28, 


43. Joseph S. Dubin, Motion Picture Rights: 
U. S. and International, 28 So. Cauir. L.R. 205 
at 214 (April, 1955). 

44. Report oF THE CounciL oF THE SECTION OF 
INTERNATIONAL AND COMPARATIVE Law (Pan 
American Union, June, 1946). 
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COURTROOM KNOW-HOW 
BY JOE H. CERNY 
Observations by a Court Reporter 


“ON THE WHOLE the book is well written. The 
syntax is good, the sentences are short and well 
phrased, With a few exceptions the selection of 
words is excellent and con- 
note what the author has in 
mind. The publishers have 
done a splendid job and add- 
ed a Table of Contents con- 
veniently divided into appro- 
priate sub-headings, and have 
included a workable Index 
for quick reference. The 
book .might well be a must 
for those who hope to try or 
are now trying lawsuits.’’- 
Review, American Bar Asso- 
ciation Journal, March 1959, 
Price: $7.50, 
Order Your Copy Today! 


The W. H. Anderson Company 


646 Main St., Cincinnati 1, Ohio 
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WRITE for free Catalogue and Bro- 
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Maedchen (Tough Guys and Light- 
Hearted Girls), and in Swedish, Angels 
of Broadway. 1 am not aware whether 
a Russian title has been given the 
picture. 


VIII. Suggestions 

I will endeavor to summarize briefly 
the principles applicable in the choice 
of a title and steps to safeguard its use: 

1. Institute a careful search of all 
prior uses of your proposed title, be- 
fore making any public announcements 
of the publication or performance of 
the work. 


The Way To 

Prevent Lawsuits 

(Continued from page 473) 

without exhausting all means of a 
settlement out of court. 


4. Don’t lose your temper in the 
settlement negotiations. 

5. Don’t force a settlement; a con- 
flict has natural growth—birth, life 
and death. And, whatever you do, don’t 
sell your client down the river. 

6. Never tell your opponent or his 
lawyer that he is wrong: that little 
word can cost you the case. Remember 
always that you can catch more flies 
with a drop of honey than with a 
gallon of gall. 

7. Don’t bluff; bluffing is inimical 
to fair play. 

8. Don’t ever go to a conference 
room to settle a case unless you are 


2. If your search discloses no prior 
use for stories, books, plays, motion 
pictures, music, radio or television, it 
would be reasonably safe to use the 
title. 

3. Should your search disclose but 
one use, especially if fairly recent, 
avoid it; if used, ten or more years 
ago, it would appear to be safe to use it. 

4. Should there be a number of 
prior uses, but one or more used fairly 
recently by a recognized author or for 
a best seller or pocket book, don’t 
use it. 

5. If you contemplate using a title of 


thoroughly familiar with facts and the 
law. Unless there are strong reasons 
to the contrary, take your client along 
with you—but, again, voiceless. 

9. Don’t be a “fixer”; be always 
every inch a lawyer: in court, an ad- 
vocate; out of court, a counselor. 

10. Don’t ever seek, in the settlement 
of a case, the aid or influence of any 
friend of your client’s adversary—his 
boss, for instance. You will never be 
forgiven for that because it amounts to 
ridicule; and there is nothing more 
ridiculous than to be ridiculous. Be- 
sides, it settles nothing. 


Can Law Schools Help? 


In conelusion, it would be well if 
this subject of settling cases out of 
court would gain the attention of the 
law schools, in the same way that the 
subject of effective legal writing has at 
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an old book, play, motion picture or 
musical composition, check carefully 
for possible recent republications of the 
book, especially pocket book; if a play, 
recent revivals; if a picture, reissues or 
television use. 

6. Avoid a suggestive or vulgar title. 

7. Once you adopt a title, continue 
its use to avoid a claim of abandon- 
ment. 

The foregoing are my suggestions; 
what a court of equity may decide, 
from time to time, is problematical. 

Remember Selden: The size of the 
chancellor’s foot. 


last caught the eye of the large univer- 
sities. That would, in a way, result in 
less litigation, to the great relief of our 
courts of justice, which, as we all 
know, are plagued by clogged dockets. 
Too many, just too many lawsuits, are 
started unnecessarily and slow down 
the march of justice. To correct this 
defect, the law schools can help, and 
each and every lawyer can do his bit, 
too. 


To repeat a statement made early in 
this article: not every controversy can 
be settled extrajudicially, no; but al- 
most all, yes. And when you “win” a 
case out of court, when through your 
own efforts and generalship you bring 
the disputing parties together in your 
own office and change discord to ac- 
cord, you have indeed rendered a 
splendid service to the cause of justice 
—man’s greatest interest on this planet: 
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LAWYERS WANTED 





TAX ATTORNEY, UNDER 40, WITH SUB- 

stantial tax experience, as associate, specializing 
in tax matters, in leading firm in Southwestern 
city. Outstanding opportunity. Box 9MY-6. 





WANTED: A LAWYER WITH SOME EX- 

perience in labor law to associate with a firm 
engaged in general practice in Northeastern Penn- 
sylvania. Box 9MY-11. 





POSITIONS WANTED 





INDUSTRIAL-LABOR RELATIONS. AGE 29, 

2% years as attorney for National Labor Rela- 
tions Board in New York City—involving constant 
dealing with management, unions and employees. 
2 years’ general practice and trial work. Resume 
available. Box 9F-2. 





ATTORNEY, 35, NINE YEARS’ EXPERIENCE 

with firm in general practice, especially banking, 
business, corporate and taxation. LL.B. Yale. 
Married. Desires association with firm or legal 
department of corporation. Box 9F-4. 





YOUNG ATTORNEY, RECENT GRADUATE, 
LL.M. (Taxation). Resume available. Box 9A-4. 





ATTORNEY, 32, GRADUATE OF HARVARD 

College and Harvard Law School, high academic 
standing, with top Wall Street law firm, 7 years’ 
legal experience with emphasis on financial work, 
seeks position with corporation outside New York 
City, minimum $15,000. Box 9MY-2. 





DUTCH LAWYER, 17 YEARS’ GENERAL 
practice, 5 years’ banking experience, desires 
U.S. position. Box 9MY-3. 





ATTORNEY-CPA PRESENTLY WITH CPA 

firm seeks New England opportunity in law or 
industry. IRS experience in Income, Estate and 
Gift Taxes. Box 9MY-4. 


ATTORNEY, 32; N.J.; 6 YEARS’ GENERAL 

practice including municipal and corporate. Ac- 
counting degree with 3 years’ corporate and public 
experience. Seeks situation with potential. Start 
$15,000. Box 9MY-S. 





TECHNICAL SERVICES AVAILABLE 





TAX ATTORNEY & ACCOUNTANT, 38, A.B., 

cum laude, LL.B., Georgetown. Office of Chief 
Counsel I.R.S., private practice and corporate tax 
experience. Desires opportunity with law firm or 
corporation preferably in the West. Resume and 
photo upon request. Box 9MY-7. 





ATTORNEY, AGE 31, 8 YEARS’ EXTENSIVE 

general practice. Desires position with oppor- 
tunity to specialize either with firm or corporation. 
Box 9MY-8. 





ATTORNEY; 31; COIF, LAW REVIEW; MAR- 
ried; seven years’ general private practice, legal 

department experience. Seeks challenging legal posi- 

tion with corporation. Will relocate. Box 9MY-9. 





ATTORNEY, SIX YEARS’ EXPERIENCE IN 

the fields of oil and gas law and taxation, LL.M. 
(Taxation) from New York University. Resume 
available. Box 9MY-10. 





ROBES 


CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quaiity, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





CHEMIST AND CHEMICAL ENGINEER — 

25 years’ experience — petroleum, gas, petro- 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 
Texas, Dlamond 2-5456. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com. 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 78-1. 





WEATHER EXPERT (PH.D.) 


for consultation and testimony, 


AVAILABLE 
Box 9F-6. 





JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. BentLey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 


MANAGEMENT CONSULTING’ SERVICE 

for Law Offices. Analysis, Review and Recom 
mendations covering: Organization, Policies and 
Procedures; Work Distribution and Office Costs; 
Control of Time, Fees and Billing; Salary Plans for 
Lawyers and Office; Office Manuals, Systems and 
Records; Special Research and Survey Projects 
For information or preliminary consultation, write 
to: Daniel J. Cantor, Six Penn Center Plaza, 16 N. 
17th St., Philadelphia 3, Pennsylvania. 





WANTED TO BUY 





CASH FOR YOUR OLD LAW REVIEWS AND 
legal periodicals. Box 9A-7. 
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Annual Meetings 





Greater Miami Beach Area, Florida 


Washington, D. C. 


August 29-September 2, 


Board of Governors Meeting 





Spring Meeting, Washington, D. C. 


Memphis, Tennessee 
Houston, Texas 
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Regional Meetings 





November 12-14. 
November 9-12, 


August 24-28, 1959 
1960 


May 17-19, 1959 


1959 
1960 
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